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town hall, sidewalks and streets, funds in the trea sury. They

are held in trust for the citizens by custodians... . As public
property, public records may no more be altered, de  faced,
mutilated or removed from public custody than publi ¢ funds

may be embezzled or misappropriated. Indeed, becaus e
records document the conduct of the public’s busine ss —
including the protection of rights, privileges and property of
individual citizens — they constitute a species of public
property of a higher value than buildings, equipmen t and even
money, all of which usually can be replaced by the simple
resort to additional taxes. It is the unique value and
irreplaceable nature of records that gives them a s  anctity
uncharacteristic of other kinds of property and tha t account for
the emergence of common-law principles governing th eir
protection.”

H.G. Jones, 1980 *

FOREWORD

The Lindeberg Declaratiorwas originally tabled in the Australian Senate2hnMay 1997 by
Queensland Senator John Woodley.

It was written in the lead-up period before the @ally/Ryan Judicial Review into the
Effectiveness of the Criminal Justice CommissiodQL examined the CJC’s handling of the
Heiner affair and when it was still an option foetthen Borbidge Queensland Government to
establish an open inquiry into the matter as inddpat Queensland barristers Anthony Morris
QC and Edward Howard recommended in their OctoB86 Teport.

Within weeks of the Declaration being tabled in 8enate and a copy sent to the International
Council on Archives (ICA) in Paris, the Borbidgeeonment declared that it would not hold an
inquiry, and the Supreme Court of Queensland clakedn the Connolly/Ryan Inquiry on the
grounds of demonstrable bias.

In the intervening period of five years, fresh @rnde surfaced throwing new light on the affair
and providing a deeper understanding as to whyedberds were secretly shredded. It has been
discovered that it aided in covering up known abogehildren in the John Oxley Youth
Detention Centre (JOYC).

1 USA Navy veteran World War II; PhD in history Dukéniversity and university teacher in North Caraliand
Georgia; State Archivist, North Carolina, 1956-@3rector of NC Department of Archives and Histo68-74;
Curator of The NC Collection, 73-93; Commission@r fthe National Historical Publications and Records
Commission, Washington, for eight years; Formesiéent of the Society of American Archivists andbttier bodies;
Author of five influential archival books and maasticles; Recipient of many awards and prifoeshis scholarship in
the field of recordkeeping.

2 SeeCarruthers v Connolly, Ryan and A{B997] QSC 132 (5 August 1997).
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Despite all their recent claims to the contrarypwledge of the abuse of children at the Centre
was known at all relevant times by those in posgiof authority and capable of ordering its
investigation, including the Executive GovernmehQoeensland. It remains an open question as
to what the State Archivist knew when communicatwgh Mr Stuart Tait, the Goss
Government Cabinet Secretary, or became awarenakeening the abuse contained in the Heiner
Inquiry material when she inspected and approwseshtedding on 23 February 1990.

Like others before it, in this affair the statekmiowledge of various parties at particular times
has become a critical factor. It becomes importantegate the time-honoured practice of those
in positions of high public office who, in a Parhantary democracy, should carry the real
ownership of what occurred and be duly held acathlaet but who, inevitably, look for
scapegoats down in the machinery of governmentaaigle an easy out for themselves.

There is, however, no doubt whatsoever that theaRe@nt knew about the abuse and improper
conduct of staff putting the lives of children ekt It is now known that it held a memorandum
dated 1 March 1990 written by then JOYC acting-MgmaMs Ann Dutney. She informed the
Department’s executive that the welfare of childa¢the Centre was being put at risk because of
the conduct of certain staff. Within five daystbé document being received, the Queensland
Cabinet ordered the incriminating records destroyeghrs later it gave as one of its reasons for
doing so that it was to protect the careers of stiathe Centre so that gathered evidence (of their
conduct and management style) could not be usedsiaghem.

The Dutney Memorandum remained hidden from pubdizegfor nearly a decade until it was
unearthed by investigative journalist Mr Bruce Giyn It was alluded to in evidence to the
Senate Select Committee on Unresolved Whistlebld@ase$ but its damning contents were
not brought into the public spotlight until Mr Gryaccessed it in 2000.

In early 2001, Exhibits 20 and 31 from the Fordguiny into the Abuse of Children in
Queensland Institutions were accessed by me framDipartment of Justice and Attorney-
General after access had been initially deniediginiyhquestionable legal grounds.

Their contents revealed seriopgma facieevidence of criminal assaults against childrethat
Centre and another detention centre, the Sir L&lison Youth Detention Centre. What was
also revealed was a disturbing connection betwben@oss Labor Government's decision to
shred the evidence and a major Queensland trade,uhie Australian Workers' Union (AWU)

% Journalist In Residence Department of Journalismvélsity of Queensland. Without his relentlessidaiibn to

establish the truth of the Heiner Affair, the scafel breadth of its corruption would never havenbesealed. This is
acknowledged by the author without reservation.

* See Volume 1 Queensland Government SubmissionSapplementary Submissions and Other Written Mdttria
Senate Select Committee on Unresolved Whistlebl@veses authorised to be published October 1995ubeit 23.

The existence of the Memorandum in material presknd the Senate in 1995 was not discovered urmileBber
2001 by the author when going over the materialmagalight of new evidence. The Memorandum wasspreed to
the Senate to Mr Coyne’s discredit when in faaiéint to his credit when one examines its contdhis. a glaring

example of the Queensland Government misleadin@é#mate in 1995, and reinforces the Greenwood @@ission

of 9 May 2001 setting out the Lindeberg Grievanddcv claims that the Senate was misled by the laed

Government and CJC requiring a fresh re-examinatioall material as contempt may have been comditt8ee

SenateHansard8 August 2001 p25783 and 20 August 2001 p26003)

5 The Australian Workers’ Union (AWU) is the largesade union in Queensland. It is affiliated to #ieP, and

highly influential. It was and remains the biggsancial supporter to the ALP. Mr Goss owed hiseaslancy to the
party's leadership to the AWU faction within the AL
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The connection was through the JOYC Senior Youthrkétp Mr Fred Feige, the AWU
Workplace representative, who made admissions t&€Cdme on 7 April 1989 about regularly
hitting children outside the provisions of tdildren’'s Services Regulations 23 (18g also
admitted to knowing about other assaults on childingt refused to tell Mr Coyne who was doing
it, while being mentioned in the Dutney Memorandasnfacing a criminal assault charge dating
back sometime upon which the Office of Crown Lawl loéfered advice concerning its progress
to some resolution.

However, over and above tbose unresolved matters,GMindy, in a six-month intensive
investigative expose’ in 2001, discovered thatewe of criminal paedophilia was gathered by
Mr Heiner concerning the (hitherto publicly-unknowpack-rape of a 14-year-old Aboriginal
female inmate by four male inmates during a sugenieducational bush outing in May 1988
which certain Centre staff claimed was covered uphea time by Centre and departmental
managemertt.

Against this background, on 5 March 1990, the G&éssernment ordered the shredding so that
the evidence gathered could not be used againstatteers of JOYC Youth Workers, some of
whom, on the face of available evidence, were eingag prima faciecriminal conduct against
children held in the care and custody of the Stafeagrant dereliction of their duty of care, and,
perhaps, engaging in a criminal conspiracy to peértree course of justice in covering up the
crime of criminal paedophilia.

Of relevance to the profession of public recordikegpit is reasonable to assume that this
evidence must have come before the State Archiv@stalthough she has never been put under
oath to find out precisely what she knew or reatigularly in relation to phone conversations
she had with the Cabinet Secretary and departmeffibls at the time and subsequently.

It is a real-life predicament in which any archiwvisading this Declaration may wish place to him
or herself, and consider what would be the righirse of action to take when an all-powerful

Executive Government, in a unicameral system okgawent, comes seeking the destruction of
certain controversial public records.

My persistent quest for justice now lasting morantla decade, together with other extraordinary
events and loyal assistance by others and the wigl@reee mentioned in this document, goes to
underlining this Revisited Declaration’s significanand relevance to the world mission of the
archives profession and the introduction of thelieuRecords Bill (Qld) into the Queensland
Parliament in 2002.

1. INTRODUCTION

Just as it was fitting in 1997 for the inaugural mmeg of the International Council on Archives’
Committee on Electronic & Other Current Recordfdwe received the Declaration to consider

6 SeeThe Courier-Mail3 November 2001 (p3) and 7 November 2001 (p2)
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at The Hague in the Netherlands — the home ofriterriational Court of Justice — it is fitting
now that theLindeberg Declarationshould be revisited in the year 2002 and tabledh&
Queensland Legislative Assembly during the debatetr® new Public Records Bill 2001
because of its direct relevance.

The Lindeberg Declarationplaces the role of archivists at the very centfetlee due
administration of justice. It also offers a unigopportunity for the International Council on
Archives (ICA) to firmly establish that lawful plady taking a public position of opposition to
what has been publicly declared as being the agshprofession’s role in such a matter as the
Heiner Affair embodies.

The shredding of the Heiner Inquiry documents agldted matters embraces many different
facets fundamental to democratic societies govelmedhe rule of law. In simple terms, it
represents systemic corruption at its worst. Ithms upon the need for the integrity of the public
record, the right to a fair trial, ethical conduatpartial administration of justice, independence
and impartiality of statutory authorities (admingive and law-enforcement), upholding
ministerial and Parliamentary propriety and thédntsgof the individual. Although the shredding
of those public records occurred on 23 March 1996rder of the Queensland Government on 5
March 1990, the act has had a continuing and exgareling effect on our justice and public
administration systems. That is, gridlock of thenas$t gravity has occurred because the systemic
corruption remains unresolved infecting the highesgels of State and Federal government; and
because the injustice, now known to include crimatause of children, remains on the public
record as unfinished business.

Anarchy or the Law

It brings to life the nightmare expressed nearly&ars ago in the United States Supreme Court
by Mr Justice Louis D Brandé‘isDissenting inOlmstead v United State277 U.S. 438, 475
(1928):

"Decency, security and liberty alike demand thatvgwnment officials shall be
subject to the same rules of conduct that are conmeis to the citizen. In a
government of laws, existence of the government Wil imperiled if it fails to
observe the law scrupulously. Our government i€ thotent, the omnipresent
teacher. For good or for ill, it teaches the whagbeople by its example. Crime is
contagious. If the government becomes a lawbreakeibreeds contempt for
law; it invites every man to become a law unto hatfsit invites anarchy."

The chain of maladministration and misconduct, \whis also known ashreddergatg has
many links in it. One critical link in that chairas been the role of Queensland’s State Archivist.

7 Justice Louis D Brandeis (1856-1941) was appoitieitie Supreme Court by President Woodrow Wilsof916.
His appointment took four months before the Unifdtes Senate voted 47-22 with 27 Senators faiitingpte. He
served on the Bench until retiring in 1939, andddie Washington DC in 1941. He was a graduate in718om
Harvard Law School, and earned the highest averagige school’s history. Justice Douglas had tbisay of him
“...His stature as a man, as an advocate, as a jurdtsed him to tower above the scene. He helpedidengrow to
greatness by the dedications of which he madéefais |

8 “Shreddergate was first coined in mid-1996 byhe Weekend Independetiite monthly newspaper published by the
Department of Journalism of the University of Queand Brisbane. Its editor Associate Professor &rGeundy
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Instead of the archivist breaking the chain of exyst corruption by upholding proper archival
standards, the following consequences now confituatprofession of archives which have the
effect of undermining the ICA’s Mission StatementlaCode of Ethics:-

(i) the role of public archivists has been pulimisrepresented nationally and
internationally by the sovereign State of Queerdsharthout proper redress or
correction;

(ii) it can be treated like a rubber stamp by Exee Government and agents of
the Crown/State when obtaining approval to desipaplic records thereby
undermining the profession’s critical impartialtsis

(i) the Libraries and Archives Act 198&s representative of all similar
archives legislation throughout world democracieray be breached with
impunity thereby bringing the ICA’s global Missidbtatement and Code of
Ethics into disrepute, and despite new safeguaettgyhdrafted into the Public
Records Bill 2001, it offers no cast-iron guararttes it may not happen again;

(iv) double standards in the application of theharst’'s discretion may occur
when any request emanates from Executive Governoresenior bureaucrats
thereby giving rise to doubt about the professianipartial status which may
allow the overriding of a citizen’s right to a fanial or ability to seek judicial
review regarding access to public records at issue;

(v) one State Archivist in isolation, while at teame time being representative
of the profession as a whole, may be cowered bgnidation into silence and
inaction even when the profession is being missspred locally for
political/legal purposes thereby bringing the ineleglence and impartiality of
the profession as a whole and the ICA’s world roissinto disrepute unless
outside remedial action is taken by the ICA or ltgal and/or national
professional association;

(vi) one State Archivist has, by inappropriatekeesising her discretion under
accepted international archival appraisal processesbreached the ICA’s
Mission Statement and Code of Ethics as to causgtiee of immediate and/or
foreshadowed sanction to be implemented againsiaticaivist unless remedial
action is taken to restore the integrity of thefession otherwise the ICA’s own
Mission Statement and Code of Ethics may be seemeasingless.

The State Archivist was a member of her professibody, the Australian Society of Archivists
(ASA) which is affiliated with the International @ncil of Archives. The ASA, after
considerable internal debate, finally issued a ipytabsition statement in 1997 and again in 1999
when knowledge of the child abuse became publisdemning the CJC’s misrepresentation of

through his student journalists carried out anresitee and constant investigative campaign to seértith emerge on
this issue calling for a review of the Criminal tice Commission and the implementation of the Mukoward
Report recommendation to hold a commission of inguinto the matter. The series is on www site:
http://www.ug.oz.au/jrn/twi/twi.html
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the archivist’'s role. The fresh evidence now sutgeaccording to the Queensland Crime
Commission, that the abuse of children can be ositagyl as “criminal paedophilid.”

It is acknowledged however that a courageous eatiand opposing the misrepresentation of the
archives profession was taken by then Chief Arshiwith the Victorian Government in
Australia Mr Christopher Hurley in March 1996a past Australian ICA representative. He now
works with New Zealand Archives.

My Declaration suggests that the role of State Bederal archivists does not and cannot stand
apart from the administration of justice in a deragy. | suggest the position performs a vital
link in the administration of justice, by ensuritigat public records — the people’s records - are
accessible to the people and their courts of lad,raust not be viewed or allowed to be treated
as the sole property of any government of the dajigpose of at its unilateral will, even with an
approval of its archivist which may have been aghie(as in the Heiner Affair) by use of
deceptive means by only providing an incomplet@amtisan disclosure demands for access on
such records, or on their alleged usefulness.

In other words, the mere seeking of an approvahftioe Archivist to destroy records by a party
(including executive government), and subsequerdteiving it, does not end the matter and
place it beyond judicial review. The process musbpen, and engaged in honestly in the public
interest by all parties because we are dealing thiglrpeople’s records.

This critical role of impartial keeper of publico@ds, as seen in this matter where it was known
beforehandthat the material was the subject of a legallyomr#able access statute and critically
relevant evidence in foreshadowed court proceedimygthose seeking the approval, has been
portrayed as encompassing positions which are riytaaclusive in order to declare the act
legal.

On the one hand, the role has been relegated tmcigental one by severely limiting the
archivist’'s discretion in the appraisal proces®mdy protect public records of historical value;
while on the other hand, it has been portrayed psedominant role even over the courts in
which the archivist has an almost unfettered digmmeto approve the destruction of any public
record, seemingly even by an apparent whimsicalulsgy when knowing that the particular
record is the subject of a legally enforceable sgstatute to be tested in court.

It is a serious misrepresentation and misundersignaf the archivist’s proper role which has
the capacity to undermine the integrity of the pesion, and public trust in it. If an archivist can
be treated as or become a “rubber stamp” to th@edesf executive government to destroy
certain embarrassing or revealing public recordgjvies the State and/or Crown an unfair and
prima facieillegal advantage over its citizens and their tsgtoncerning access to public records
(which may prove a citizen's rights or a governrisentongdoing) in unacceptable contravention
of individual rights normally respected by natiogaverned by the rule of law. It turns the

® See Section 6 of th@rime Commission Act 1997

10 Seehttp://www.caldeson.com/RIMOS/heiner.htnlhis is an appreciation of the shredding by Mri€kurley. It
was last updated in 1997. The Heiner Affair is ppear in a book to be published in early 2002 hoezl Professor
Richard J Cox of Pittsburgh University USA and leet David A Wallace of the University of Michigam great
archives scandals of the world. The Heiner Affsithie only example for Australasia. It is to bé&tt“Archives on
Trial: Accountability and Records in Modern Sociéty
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archivist’s proper gatekeeping role on its head ianthe process, invites disrespect for the law
and all notions of equal justice.

In this case with its latest disturbing revelatioms can now be credibly argued that the
Queensland Government was also administrativelysiaguits State Archivist to obtain her

approval to shred public records which revealedleawte of a known serious breach of trust
owed to a citizen to limit Crown/State liability lfestroying the evidence. It was a sort of illegal
culling exercise of the kind seen in Canada in 1880's with the shredding of Blood Bank
records done to limit liability in actions likelyotbe brought and being brought by citizens
infected with HIV/AIDS through tainted blood; andore recently in the United States of

America, auditing corporation Arthur Andersen'sgthl shredding activity in the Enron scandal,
the largest corporate collapse in world history.

In respect of the Canadian shredding experiena,Ganadian Government established the
Krevers Commission of Inquiry which found wrongdpibut had its commission ended when it
got too close to high levels in Government; in extpof the Enron scandal, its wrongdoing is
still being revealed but even at this somewhatyestdge, the United States Justice Department
has brought charges of obstruction of justice ajanthur Andersen over its shredding activity.

In the Heiner Affair, a raped 14-year-old girl, ¢aother inmates unlawfully handcuffed to fences

as the Forde Inquiry established in 1999), heldhenCrown/State's care and custody were within
their rights to bring a suit for compensation foedch of duty of care against the State, and the
evidence lawfully obtained by Mr Heiner would haxeen highly relevant - and known to be so.

In that sense, the victim of this serious breasb &kd a claim on the records. In my opinion, the
State Archivist's consideration, insofar as therés' legal value went when under the appraisal
process, especially given the background to thesatoon, should have extended beyond Mr

Coyne, the Centre staff and the Government to blused children's rights because it can never
be in the public interest, even if an Executive &ownent and Department may think otherwise,

to destroy evidence of such heinous conduct agamgtchild, let alone these who were in the

care and custody of the Crown/State when the abtsared.

The common theme throughout is to get rid of theiminating or embarrassing evidence as
quickly and as secretly as possible, often undervéil of innocence, without any concern for
adverse inference being attributed to the Crowtihat such conduct could undermine a citizen’s
right to a fair trial. What makes the Heiner Affammewhat different is that the State Archivist
was brought into conspiracy and used as a legitmgizhielding device behind which other
nefarious motives lurked.

State/Federal archivists | suggest stand in theespasition in the archives fraternity as do
Crown Solicitors/State Attorneys within the legadteérnity in societies purportedly governed by
the rule of law. Crown Solicitors/State Attornelyke all law practitioners sworn in as officers of
the court, are obliged to obey the law. Howevegythave a higher moral and professional duty
cast on them because they represent the critiogatiple of being the model litigant and the font
of justice within the justice system. In that s&itithey must therefor@waysact lawfully with

the utmost probity and fair dealifgoecause they set benchmarks. They should not thend
prestige or trust which the people hold in themlevlsierving in such a public office for the

1 vaisey J. irSebel Product Ltd v Commissioner of Customs ani$&d®©49) Ch 409 at 413
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purposes of misconduct or political sectional ies¢ror advantage, for to do so may inflict a fatal
blow on the impartial administration of justice ahe right to a fair trial.

Likewise State/Federal archivists, while belongiaghe international family of archivists, find
their authority from respective Parliaments andvath the full authority of the Crown or State.
In the first draft of new Public Records Bill in99, it sought to extend the archivist’s purview to
cover ministerial and Parliamentary records whichyrhave, in the fullness of time, presented
new challenges and points of confrontation touclinghe supremacy of Parliament. The 2001
Bill redraft has dropped this extension. Like sitdics, State/Federal archivists too have a higher
duty cast on them to maintain proper standardstaadt lawfully with the utmost probity and
fair dealing at all times. It may be argued, withme moral force, that Federal and State
archivists carry with them a benchmark of the psefen.

The Disturbing Ripple Effect

The on-going position of Queensland’s State Arctignd what her role is supposed to be, as
applied in the Heiner affair, has created an unatetde precedent in the world of archives, but
not apparently in Queensland itself. The Heinecgdent has created a disturbing ripple effect
on the impartial administration of justice by unaering it because the circumstances of the
case bring it into a direct interface in the aredga) the course of justice; (b) protection of
evidence; (c) the right to a fair trial; (d) indeylence of statutory officers; and (e) reporting
suspected official misconduct. However, such isabsurdity of the CJC’s position in finding no
wrong in the shredding, that the political paftpow in government in Queensland which
benefited from those findings of no official misdurect or criminality, dare not include the same
reasoning used by the CJC in the proposed Pubtiorids Bill 2001 (Qld).

This document should be read in conjunction witk tindeberg Petitioff tabled in the
Queensland Parliament on 27 October 1999, the @ammh QC submission read into the
Australian Senatélansardin August 2003, andHansardrecording the second reading debate
on the Public Records Bill 2001 (QId).

The ICA may wish to consider this submission asd@commendations in the public interest. It
is suggested that the Council or one of its appatgrcommittees upon considering the matter
may wish to take whatever action is deemed appateto protect the world mission and ethical
standards of archivists affiliated to the ICA.

Kevin Lindeberg

11 Riley Drive

CAPALABA QUEENSLAND 4157

16 April 2002

email: kevlindy@tpg.com.aor kevlindy@stargate.net.au

2 The Beattie Labor Government
13 84-page Petition setting out the facts associatddtie shredding and the cover up over the lasadee.
14 See Senatidansard8 August 2001 p25783 and 20 August 2001 p26003.
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2. THE MAIN PLAYERS

Goss Government of QueenslandThe Goss Labor Government inherited the Heineritgqu
from the outgoing Cooper National Party Governm@uteensland Premier the Hon Wayne Goss
MLA, a solicitor, gained office on 2 December 19%&@er his party had been in Opposition for
32 years. It fell from office in February 1996 ometcasting vote of an Independent MP.
Throughout its term of office the Goss Governmearistantly insisted that the shredding was
legal and it was done on advice of the Crown Swlicand with (prior) approval by the State
Archivist but constantly failed to disclose all thielevant documents associated with the
shredding and related matters. In the aftermathefthredding, it sought to describe the Heiner
Affair as a "spat between public servants."

It took a decade of concealment before it was fdedethrough an extraordinary concatenation of
events that the Goss Government knew it was alsedding evidence of suspected abuse of
children under the care of the State at the JoheyOxouth Detention Centre. That revelation
brought a fresh insight and better understanditgrimany earlier matters not known by me at the
time.

Borbidge Government of QueenslandThe Borbidge Coalition Government came to power in
February 1996 on the casting vote of an Independ@it in an evenly divided Parliament of 44
seats each. It undertook to investigate the sedallLindeberg allegations” in its election
campaign. On 7 May 1996 it appointed two indepenhdgueensland Members of the Bar,
Messrs Anthony Morris QC and Edward Howard, to yxasut that task by examining the
evidence bn the papersheld by the relevant departments with a view deising government
whether a full open inquiry was warranted. Theyaueot permitted to question or cross-examine
any witnesses. Their Report was tabled in Parlidnoe 10 October 1996 by Queensland
Premier the Hon Rob Borbidge MLA. Such was the igyawef their findings that they
recommended the establishment of an immediate iopgeiry.

Beattie Government of Queensland:The Beattie Labor Government came to office as a
minority government in July 1998 on the castingevot an Independent MP. During the vote of
confidence debate on 29/30 July 1998, the Heinéasihbecame an issue of prime concern in
respect of alleged unresolved wrongdoing whpdma facieimplicated certain Ministers in the
Beattie Government and placed in jeopardy the pistgiof the one vote to win government. Just
before the vote was taken, Premier Beattie tookutiyfgecedented step of tabling the relevant
Cabinet submissions of 12 and 19 February and T8990, access to which would have been
otherwise denied for 30 years under the Westminstatem of government of Cabinet
confidentiality. The submissions clearly indicatidwt the Cabinet was aware that the Heiner
material was being sought by solicitors acting@antre manager Mr Peter Coyne for court, but
no writ had yet been served. (See later commetti@se submissions).

In late January 2001, the Beattie Government call&fate election, and was returned to power
on 3 February 2001 in an unprecedented landslitteaw0-seat majority.

15 Queensland, unlike other States in the Commoniveaft Australia, is governed by a unicameral systm
Government. Its Upper House was abolished in 1922hk then ALP Government. Its Legislative Assemisly
currently made up of 89 seats.
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Queensland Criminal Justice Commission (CJC)The CJC is an independent statutory law-
enforcement agency which came into existence i® I88enactment of th€riminal Justice Act
1989 requiring it to always act impartially, honestigdependently and in the public interést
Its creation was one of the main recommendatioos fthe Fitzgerald Commission of Inquiry
into Possible lllegal Activities and Associated iPel Misconduct’ which conducted public
hearings between May 1987 to June 1989 and whishltesl in the Police Commissioner,
Assistant Police Commissioner, four Ministers ¢ tbrown and many police facing charges of
official misconduct and corruption.

The CJC possesses the full powers of a standingalRGgmmission. Its main task is to
investigate allegations of official misconduct inits of public administration and misconduct in
the Queensland Police Service. It is accountabtbeé Queensland Legislative Assembly under
the Criminal Justice Act 198%hrough an all-party Parliamentary Criminal JustiCommittee
(PCJC). On 1 January 2002, it amalgamated witlQiheensland Crime Commission to become
the Crime and Misconduct Commission (CMC).

Queensland Crime Commission (QCC)The QCC was established in 1997 by the Borbidge
Queensland Government in the aftermath of the CbiRgan Judicial Review into the
Effectiveness of the CJC being closed by ordehefQueensland Supreme Court on a finding of
demonstrable bias. The QCC's task was to invegti¢mt criminal paedophilia; (b) major crime
inviting a prison sentence of 14 years and abowd;(a) organised criméts commission ended
on 31 December 2001. Its only chairperson was Mr Tarmody SC. On 13 December 2001 Mr
Lindeberg met and lodged an official complaint wiitle Commissioner Carmody SC requesting
an investigation into the Heiner Affair. He lodgad additional application on 21 December
2001 with the QCC requesting an immediate investganto the Affair because the QCC had a
standing reference to investigate “criminal paed@hunder section 46(7) of th&rime
Commission Act 1997See section 15 in this document).

Queensland Crime and Misconduct Commission (CMC):The CMC was an initiative of the
Beattie Government to amalgamate the CJC and Q@K cwminal paedophilia returning to the
Queensland Police Service to investigate. Its casion commenced on 1 January 2002 under
the chairmanship of Mr Brendan Butler SC, who wasierly the CJC’s chairperson.

John Oxley Youth Detention Centre (JOYC): An adolescent youth detention centre on the
outskirts of Brisbane which housed male and fergalegh in 1989/90 on remand, detention and
others serving prison sentences who were too ydange housed in the mainstream State
corrections system. At the time it also held claildevho had not broken the law but were on care
and control orders. The Centre came within thefplotof the Department of Family Services
and Aboriginal and Islander Affairs (DFSAIA) at thee of the shredding. It was opened on 12
February 1987, and closed in mid-2001.

Forde Commission of Inquiry into the Abuse of Childen in Queensland Institutions: This
Inquiry was promised during the May/June 1998 Sgédegetion campaign when fresh revelations

16 Section 22 of th€riminal Justice Act 1989

17 This Commission of Inquiry represented a watershe@ueensland politics, creating what is curreigiyned the
“post-Fitzgerald era” in Queensland politics andlpuadministration. It heralded the introductioh feedom of
information, committee systems within the unicarhsystem of government and other changes which wesigned
to ensure open and accountable Government in Qlaeehns
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concerning abuse of children at the John Oxley Nddtention Centre were publishedTihe
Courier-Mail when former Queensland Police Commissioner Noekriiam carried out an
investigation on behalf of Mr Lindeberg. When chaljed to investigate the shredding,
Commissioner Leneen Forde A.C. (a former Queendmeernor) declined by claiming that her
Terms of Reference were specifically restrictedrity look at a certain incident of abuse but not
the shredding of evidence of abuse. In July 200®as discovered that the Forde Inquiry was
aware of the serious allegations contained in then& Memorandum, and Exhibits 20 and 31,
and despite having a victim, a perpetrator of alamskothers with knowledge of the allegations,
including the author of the Dutney memorandum i thitness box in February 1999,
Commissioner Forde failed to inquire. These matidlreed back to the shredding, and sitting in
the then minority Beattie Government, which set testrictive Terms of reference, were five
senior ministers who ordered the shredding on 5ckag90. (See section 15 in this document).

Connolly/Ryan Judicial Review into the Effectivenes of the Criminal Justice Commission:
The Borbidge Queensland Government establishedlnigisiry in mid-1996 to look into the
conduct of the CJC, particularly in relation tote@r cases which included the Heiner matter. It
was summarily closed by order of the Queenslande®og@ Court in August 1997 having been
found to be biased. (S&arruthers v Connolly, Ryan & A-G1997] QSC 132 (5 August 1997).
It never made any findings. Nevertheless, befaresiidden closurét forced the CJC to reveal
its files on the Heiner matter which showed thegigwof its investigation, biased notation, and a
public admission that it never did the job thoroyghnd that if it had done so, it may have
reached a different view.

Queensland Professional Officers' Association (QPOA A major Queensland public sector
trade unio® whose 12,000 members consisted of senior publicasts, professional and

technical public servants in Queensland’s publmiatstration, which included Mr Peter Coyne,
Manager of the JOYC and Ms Anne Dutney, his depiitywas established in 1912. It

amalgamated with the QSSU around 1993 to becom8ttte Public Service Federation, which
later became known as the Queensland Public Sedviamn (QPSU).

Queensland State Service Union (QSSUAnother major Queensland public sector trade union
with a membership of approximately 23,000 membersregng mostly clerical and
administrative staff in Queensland’s public seryigéhich also included the JOYC Youth
Workers who lodged the original complaints agaMsiCoyne which brought the Heiner Inquiry
into existence.

Australian Workers’ Union (AWU): Queensland’s largest union which also had covecdge
Youth Workers at the Centre. The AWU was highlyluahtial within the Australian Labor
Party. It supported the leadership of Mr Goss. ¥ time of Mr Goss coming to power, an
alliance within the ALP between the AWU and Sosialieft existed and dominated its power
structure. Mr Fred Feige, JOYC Senior Youth Workeais the AWU Workplace representative
(Note Exhibit 20).

18 The QPOA and QSSU subsequently amalgamated aehtnsecond largest trade union in Queensland swithe
25,000 to 30,000 members, and being renamed the Btdblic Services Federation Queensland. Thedarggon in
Queensland being the Australian Workers’ Union Wwhiow dominates the workplace coverage of Youth R&far at
JOYC.
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Queensland Teachers' Union (QTU)The major union for Queensland public sector teesh
Ms Karen Mersaides, one of its members, taughtd#iained youth at the Centre and was also
seeking access to the material when it was shredded

Mr Michael A Barnes: A qualified lawyer and former office holder with €ensland Labor
Lawyers. As the CJC’'s Chief Complaints Officer hegented the CJC's evidence to the 1995
Senate Select Committee on Unresolved Whistlebl@eses on the shredding, and in particular
announced the alleged proper role of archivistsl989 he was appointed as Head of the new
School for Criminal Justice Studies at the Queeslaniversity of Technology.

Mr lan Berry: Mr Coyne’s solicitor in 1990.

Messrs lan D F Callinan QC and Roland D PetersonCounsel for Mr Lindeberg during his
appearance before the Senate Select Committee @sded Whistleblower Cases in 1995 and
the Senate Committee of Privileges in 199%r Callinan QC was subsequently elevated by the
Howard (Australian) Government in February 1998iltca vacancy on the Bench of the High
Court of Australia. Both counsel represented Mr deberg and Mr Coyne before the
Connolly/Ryan Judicial Review into the Effectivesed the CJC until Mr Lindeberg was forced
to instantly dismiss them over a conflict of intrén the presentation of evidence over the
payment of $27,190 to Mr Coyne which they refuseelaborate on as it may have jeopardised
Mr Coyne’s interests.

Mr Peter Coyne: JOYC Manager at the time of the establishmenhefHeiner Inquiry and in
1988. He requested throughout the period of thesitgg and afterwards, to be given the
opportunity of seeing the specific complaints laghinst him so that he could properly defend
himself pursuant to procedural fairness principlEsat right was denied him. On the same day
the Inquiry wagublicly terminated he was seconded to speciakduit DFSAIA Headquarters.
Through his solicitors and union he immediately gtdulawful access to parts of the Heiner
Inquiry transcript relating to himself and the on@ complaints pursuant tBublic Service
Management and Employment Regulation Bls solicitor also served due notice on the
Queensland Government that unless access was gevemould seek a review of the matter
through court proceedings.

In February 1991 he was involuntarily retrencheuhfithe public service in highly controversial
circumstances which also saw an additional payroe$27,190 being paid conditional upon his
signing a Crown Settlement Deed requiring lifetisieence on matters...leading up and
surrounding his relocationfrom the JOYC. That payment was described in tloerig/Howard
Report of October 1996 as illegal and designeduy the silence of a public official. Events
which occurred in the lead-up to the establishmeinthe Heiner Inquiry and Mr Coyne’s
relocation included unlawful handcuffing of childreo fences overnight, and an 1988 pack-rape
of an l1l4-year-old female Aboriginal inmate by famale inmates during a supervised bush
outing.

After Mr Lindeberg dismissed their joint-counsel €8&rs lan Callinan QC and Rowland
Peterson) at the July 1997 hearings of the ConiidfBn Inquiry and represented himself before
the Inquiry, Mr Coyne never communicated with higai@; and in 2000, Mr Coyne held the
position of Assistant Manager of Borallan CorrecibCentre which he no longer holds.
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Ms Anne Dutney: Former Deputy Manager of the Centre under Mr Cognéd, QPOA member.
On 1 March 1990 she put in writing to DFSAIA’s diterate that the conduct of certain staff was
putting the lives of the children at risk. Thosafgave evidence to Mr Heiner, as indeed did Ms
Dutney and Mr Coyne. Her Memorandum was hidden fpatolic view and scrutiny for nearly a
decade. Her career in corrections went on unhimglesad in 2000, she served as Deputy
Director-General of the Queensland Corrections Biapnt for the Beattie Labor Government.
In 2001, after the landslide victory of the BeatBevernment, she was appointed as Director-
General of the Disability Services and Aboriginatidslander Policy but has since resigned.

Mr Bruce Grundy: Investigative journalist, now Journalist in Reside in the Department of
Journalism at the University of Queensland. Withustfearless dedication to pursue the truth in
the finest traditions of his profession, no mattew long it took, where it led, whom it affected
or the political consequences, the scale and heafdthe systemic corruption associated with
the Heiner Affair would never have reached pubtteraion.

Mr Noel O Heiner: Retired Stipendiary Magistrate appointed by the génoQueensland
Government in October 1989 to inquire into compkiagainst Mr Coyne and the management
of the JOYC. While the Inquiry was lawfully establed, it was later considered that the
witnesses and possibly Mr Heiner were vulnerablesu@. Although this concern had no
substance in law, the Goss Government indemnified h was discovered in November 2001
that he took evidence on matters of “criminal paadlea” — but has resolutely refused to speak
publicly about his inquiry ever since.

Mr Christopher Hurley: Former Chief Victorian Archivist and former Audtem
representative on the International Council on Ares who independently analysed the
shredding from an archival perspective and produgsdublic Report on 15 March 1996. He
now works as Records Manager with New Zealand Amshi

Mr Pierre Mark Le Grand: Former CJC Director of the Official Misconduct Xwon.

Mr Kevin Lindeberg: QPOA trade union official of some six years expece. He was
responsible for the industrial interests of DFSAhembers. He was dismissed on 30 May 1990
in controversial circumstances with one charge ddiis handling of “the Coyne case” after
DFSAIA Minister the Honourable Anne Warngcomplained to the QPOA General Secretary
that his negotiations were allegedipdppropriate andover-confrontationalist”.The complaint
was lodged after he inadvertently learnt of thenple shred the Heiner material during a phone
conversation with the Minister’s Private Secretamyd challenged the action. He took his
dismissal to the CJC on 14 December 1990 whictveméid its jurisdiction because "the Coyne
case" impacted on the running of the Departmeiftaohily Service and Aboriginal and Islander
Affairs - a unit of public administration under t@eiminal Justice Act 1989

19 Hon Ms Anne Warner resigned from Parliament atliflg 1995 State Elections. The Goss Governmeniiiely

returned with a one-seat majority which was subsetiy challenged in the Court of Disputed Returascessfully
bringing about a fresh by-election for the dispuedt of Mundingburra in North Queensland in Fetyrd@96 which
was won by the Coalition causing the Legislativeséably to be evenly divided 44 seats each. Thelialof this
crucial by-election later came under investigafiotate 2000 by the Shepherdson Commission of hydoto Possible
Electoral Rorting by the ALP which revealed tha¢ thWU faction within the ALP may have attemptedrig the
ballot. The Inquiry concluded in 2001 finding oneFAMP staffer open to a charge in criminal conspirafter the
February 1996 by-election result, the Independeainiler for Gladstone Ms Liz Cunningham cast herdiegivote
with the Coalition which brought about a changgawernment after six years of Goss administration.
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In late 1997, he went back into JOYC as a profesdioartoonist to teach the detainees his art,
and while there he discovered the true nature atwias shredded: allegations of misconduct
and suspected child abuse which had been hiddeyetos. He never accepted the injustice of
his dismissal.

Mr Donald Martindale: QPOA General Secretary who dismissed Mr Lindebeigguas one
charge a complaint from Minister Warner laid agalmm while he (Lindeberg) was carrying out
his lawful duties to protect his members' industiiéerests and rights. Mr Lindeberg claimed
that all the charges were contrived. He left théomrsoon afterwards to become Assistant
General Secretary of the Queensland Council of &tadions for a brief period before moving
on to a senior industrial relation position in tQeeensland Health Department for the Goss
Government.

Ms Ruth L Matchett: DFSAIA's Director-General which brought the Cenwurader her
administrative contral” She is now the professorial Head of the SchooHeman Services at
the Queensland University of Technology and wamped by the Beattie Government to the
Board of Queensland Legal Aid for a statutory perio

Ms Karen Mersaides: Education Departmersichoolteacher at the Centre and went on the bush
outing when the 1988 pack-rape occurred. She atsmhdé access to the Heiner Inquiry
documents through her trade union, the Queenslaathers’ UnionShe wrote a ministerial
report on the incident but alleged her report walelg about the (alleged) absconding of the
inmates for a time during the outing, and only ieabout the pack-rape the following day.

Mr Gary Clarke: Formerly the DFSAIA Director of Organisational aRithancial Services who
oversighted the additional payment of $27,190 ao# teceipt of the Dutney memorandum on 1
March 1990 revealing that the welfare of childreémh@ Centre was being put at risk, and that an
alleged assault of a child by a Youth Worker, MedrFeige, remained unresolved. He also took
possession in September 1988 of a confidentialrtépmm Mr Coyne stating that 57% of JOYC
Youth Workers were below standard and should bmiidised immediately. He did nothing to
address the matter. It has since been discoveetdrtiNovember 1996, Messrs Donald Smith,
Trevor Walsh and Clarke sought a meeting with tiDo dissuade him in his considerations of
the Morris/Howard Report to hold an inquiry inteetbhredding. It is still not known whether a
meeting took place but it is suspected that it Hiel took a redundancy package under the Beattie
Government. He would have been aware of the 198&-fze incident.

Ms Lee McGregor: FormerQueensland’s State Archivist who retired aroundré&aty 2000.
Throughout the whole affair’s history to date, svees_never once approached and questioned by
the CJCand yet it continued to claim that the matter badn investigated to the “nth degree”.

Messrs Anthony J H Morris QC and Edward J C Howard: The independent barristers
appointed in May 1996 by the Borbidge QueenslandeBonent to examine “the Lindeberg
allegations” on the papers held by various Goveninbepartments. Their report was tabled in

20 Ms Matchett resigned from the Queensland PublicviSe in August 1995. She currently holds a prafeiss
position as Head of the Department of Human Sesvitehe Queensland University of Technology.
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the Queensland Parliament on 11 October 1996 reeowlimg an immediate public inquiry into
the allegations.

Mr Noel F Nunan: The barrister selected in 1992 to review “the Limelg allegations” whose
findings the CJC still acknowledge, including hesdription of the role of the archivist as being
an “almost unfetteredability to shred any public record. He was lagéevated in 1994 by the
Goss Queensland Government to the Magistrate'siBamd now serves on the Brisbane Bench.
He was a former activist in the Australian Labortizamember of Queensland Labor Lawyers,
and working colleague with Mr Goss at the Caxtae&tLegal Service. He did not declare these
connections to Messrs Lindeberg and Coyne whenekiewed the case (against the Goss
Cabinet) in August 1992 on behalf of the Cl@/¢sey v New South Wales Bar Association
[1983] 151 CLR 288 at 294-294 Re apprehended biiaginding no wrongdoing, he misquoted
and misrepresented the law in all the key elemasdsciated with the allegations.

On 11 September 1993 in an unsolicited phone EallNunan called Mr Lindeberg "a pathetic
bastard" and threatened defamation proceedingsriLikdeberg persisted in saying that his
conduct was biased. In July 1997, his counseleaCinnolly/Ryan Judicial Review, argued that
Mr Lindeberg's public submission (Exhibit 394) bethdrawn from public scrutiny after
enjoying the status of a public record for two nfenby the Inquiry's own ruling under the
Commissions of Inquiry AcBy an extraordinary back flip, Commissioner Cdhn@C granted

a non-publication an interim order on published iB&X894. The Inquiry was closed down by
the Queensland Supreme Court before it could redensvhether or not its non-publication
order should be lifted. The order was seen by nanynique and a serious attack on freedom of
the press because once an order to publish "tevdhle" has been made, it cannot be reversed.

Mr Kenneth M O’Shea: The Crown Solicitor, who together with other sdbes in the Division

of Crown Law, advised the Goss Queensland Governtheoughout asserting that no law was
breached. He retired around the same time the @ment changed in Queensland in February
1996. He died suddenly in early 2001.

Mr Barry J Thomas: Former legal officer in the Office of Crown Law wioffered the advice
that the material could be shredded providing naricoroceedings were on foot. In May 1990 he
provided further advice which assisted the Depantrimeknowingly avoiding its legal obligation
to provide Mr Coyne with access to the relevantemak when both he and the department knew
that Mr Coyne enjoyed such a right of access. tedewn Law to work in the CJC’s Official
Misconduct Division under Mr Michael Barnes. Thievered the period during the CJC's
appearance before the Senate Select Committee msd)ved Whistleblower Cases in 1995. He
now practises as a barrister at the Queenslandaialising in administrative law.

Mr Donald A C Smith: Ms Matchett’'s Principal Liaison Officer and quadifi in law. Also the
DFSAIA's liaison officer with the CJC and InternBOIl Reviewing Officer who denied Mr
Lindeberg access to critical documents in 1994 whmmntents incriminated him (i.e. Smith) in
illegal conduct. One such document (Crown Solicitmlvice of 18 April 1997) was later
described in the Morris/Howard Report as the “smglgun” leaving it open to conclude that Mr
Smitrt* himself had broken the law. He resigned shortlgrafite tabling of the Morris/Howard
report.

2L Mr Don Smith resigned from the Queensland PubditviBe in early March 1997
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Mr Stuart P Tait: The Cabinet Secretary who liaised with the QueensBtate Archivist in
February/March 1990 which saw the Heiner Inquirgwduents shredded on the false pretext that
the material was not required.

Ms Janine M Walker: Queensland State Service Union Industrial RelatiDirgctor who
brought about the Heiner Inquiry and got her memberput their complaints in writing against
Mr Coyne. She had earlier worked as an Industrialations Officer with the Australian
Workers' Union. She later had those public recoedisrned to her by Ms Matchett on 22 May
1990 without lawful approval from the State ArcisiviShe left the QSSU to take up similar
work in the Queensland Health Department, and nawksvas director of human resource
management at the Griffith University.

Mr Trevor Walsh: Ms Matchett's Executive Officer who personally knetlve Heiner
documents were critically relevant in foreshadovesdirt proceedings and the subject of a
legally enforceable access statute at the timer@alordered their shredding, and he oversighted
the actual shredding on 23 March 1990. He assisteithe preparation of relevant Cabinet
submissiong? He resigned shortly after the tabling of the MdHisward report.

Hon Anne M Warner: As Minister she attended the relevant Cabinet mgstin early 1990 at
the same time as her Director-General knew what Itigal status of the Heiner Inquiry
documents was. She later told Parliament in May3188t Cabinet ordered the shredding to stop
the material being used in litigation. She inforntled media that her DFSAIA Director-General
kept her fully informed throughout, just as Mr Whalkept Ms Matchett fully informed. She
claimed that the material could be shredded attitine because court proceedings had not
actually commenced. She left Parliament upon thHéngaof the July 1995 State election.
Evidence obtained in 1999 revealed that she hathéind knowledge about the abuse of children
in the Centre in October 1989 before becoming éspansible Minister in December 1989, and
therefore must have known that detail of the abueald have been contained in the Heiner
Inquiry documents at the time the Cabinet ordelned destruction.

3. BACKGROUND

The basic outline is as follows:

The Heiner Inquiry was established by ministeriaéctive” in the Queensland Department of
Family Services in late September 1989 to invewigpecific written complaints concerning the
management style of Mr Peter Coyne, the managan @fdolescent youth detention and remand
centre, called the John Oxley Youth Centre locatethe outskirts of Brisbane.

It was a lawfully established inquiry under tReblic Service Management and Employment Act
1988and retired Stipendiary Magistrate Noel Heiner @ppointed pursuant to section 12 of the
Act to the task with specific Terms of Reference.

22 Mr Trevor Walsh resigned from the Queensland RuBdirvice in February 1997.
2 The Hon Beryce Nelson MLA, Minister in the Natid®arty Queensland Government.
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The Inquiry's genesis can be traced back to thbreabf staff transferred from Sir Leslie Wilson
Youth Centre to work at JOYC, and the culture theyught into the institution when it opened
in February 1987.

Mr Coyne wanted to see the specific details ofcin@plaints in order to defend himself pursuant
to his rights under procedural fairness. That riglas denied him. Instead, a summary of the
complaints was provided upon which he was expeittéadse his defence.

Through sources he learnt that potential crimimal afficial misconduct allegations were being
made against him. He sought access to the originaiplaints, in the possession of the
Crown/Department pursuant to an access staRublic Service Management and Employment
Regulation 65.

Shortly after the Government of Queensland change®ecember 1989, the Inquiry was
terminated purportedly because the new Governmahégeédly) saw no purpose in its
continuation and, although it was lawfully estaldid, there was an alleged concern that Mr
Heiner and the witnesses were open to suit fomdafian, despite the Government being advised
that qualified privilege could be claimed by witees and Mr Heiner. On the same day its
termination was announced to the staff, Mr Coyns wansferred to special duties away from
the Centre.

The Heiner Inquiry documents were taken into thespesion of the Crown. Mr Coyne sought
access to the complaints and parts of the trarislpting to and/or held on himself via his

solicitor Mr lan Berry of Rose Berry Jensen Soticit and me as his trade union advoate

through his membership in the Queensland ProfeakiOfficers' Association. The Government

acknowledged his legal action and falsely indicated nothing he was seeking was held on his
personal file. His Department said that his reqwes$ the subject of on-going Crown Law

advice.

Immediately being told of his secondment, Mr Coym&tructed his solicitor to serve notice on
the Crown of his intention to seek access to thelipuecords previously nominated on 8
February 1990 through foreshadowed court procesdfraccess was not granted pursuant to his
entitlements undegPublic Service Management and Employment Regul&®oithis notice was
conveyed over the telephone and followed up witkteer from his solicitors to Ms Matchett,
which was recorded by the Crown in a Departmenthorandum, and acknowledged by return
letter.

Unbeknown to Mr Coyne and his solicitor, the Goweent, while aware of the Mr Coyne’s
lawful demands, sought urgent approval from thdeSkachivist to shred the Heiner Inquiry
material on the written basis to her (as far agai$ concerned) that the material was not required
or pertinent to the public record. The Archivisivgaher approval on the same day to shred the
material (over 100 hours of taped evidence, commpudisks, notes and submissions) pursuant to

2 Mr Lindeberg was the QPOA’s Senior Organiser hgwirmrked with the union for six years. He was resiiole for
industrial matters in the Queensland Departmeamfily Services for just on six years, and knewwtloekings of the
Department comprehensively. Prior to his returned\tistralia while in London studying opera singimg, worked
with the London Electricity Board (LEB) and heldetposition of LEB union branch secretary for NAL@ational
and Local Government Officers Association - thedst white collar union in the United Kingdom cawgrclerical
worker in councils and utilities throughout Greait&in - now called UNISON) for some eight years.
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the Libraries and Archives Act 1988ppraising them within five (5) hours as having no
permanent or temporary value. The Government keeretly shredded the material to stop its
use in litigation while Mr Coyne and his solicitosere still waiting for the Crown’s promised
final position regarding access to be made known.

When the shredding became known to Mr Coyne’s soticMr Berry, he recorded his strong
objection with the Government. The State Archiwsis also officially informed of the true
status of the material afterwards by Mr Coyne inyM&90 but did nothing to correct the wrong.

My union advocacy in handling the “Coyne Case” wised shortly afterwards as a specific
charge to terminate my six-year employment withuh@n. At the beginning of March 1990, |
had inadvertently earlier learnt of the secret ptashred the material and challenged it, and was
immediately removed from the case by my union’s €&ahSecretary on the insistence of the
Department of Family Service and Aboriginal andatsler Affairs Minister the Hon Anne
Warner.

My twelve-year search for justice has been constamought the shredding to the attention of
the Queensland Criminal Justice Commission (CJQee@sland Police Service (QPS), the
Office of the Information Commissioner, Ombudsm@ueensland Audit Office, the Australian

Senate and Queensland Parliament, the Queenslarefr®o, and, latterly, in December 2001,
the Queensland Crime Commissfdn.

In that search, the so-called proper role of tteeSarchivist was publicly defined by the CJC,
the Office of Crown Law, and the Goss Queenslande@unent before the Australian Senate.
However, in February 1996 the government of Quesmskhanged, and, on 7 May 1996, the
new Borbidge Queensland Government appointed imabpe barristers Messrs Anthony Morris
QC and Edward Howard to investigate my allegati6os the papers” held by various
departments to establish whether or not sufficgrounds existed to conduct a public inquiry.
On 10 October 1996, the Morris/Howard Report waseth by the Queensland Premier in
Parliament. It substantiated my long-standing alliegp that the shredding was illegal and found
that it was open to conclude that serious crimarad official misconduct offences may have
been committed, and recommended an immediate puaglicry be held.

At page 215 of their report they made the followomgnment:

“...Whilst we are of the view that the events whickcurred between January 1990 and
February 1991 involve very grave and serious maitese are even more concerned that

25 0On 13 December 2001 the author met with Crime Cissioner Tim Carmody SC, and lodged a complaird évi
formal submission) seeking a referral from the @nd Crime Commission’s management committeka@xCC to
investigate the “serious crime” associated with eener Affair in light of the November 2001 Grundgvelations.
The Commissioner indicated that he would attempgetba referral to hold a public inquiry into thetter before the
QCC'’s commission ended on 31 December 2001 wheastto amalgamate with the CJC to become the Qlaeehs
Crime and Misconduct Commission (CMC). On 19 Decenf#tD01, the author received a letter from Asststaime
Commissioner John Callanan stating that the QCGBsagement committee could not convene because Glidden
resignation of a community member, and that thé@ushould make a fresh application on 2 Januaf220 the
CMC. He pointed out, nevertheless, that the QCC d&atanding reference to investigate “criminal mgddlia” —
which the new Heiner evidence constituted undeiCthime Commission Act 19970n 21 December 2001 the author
hand-delivered a fresh complaint to the QCC calbngit to commence immediately an investigatior itite Heiner
Affair because, by the QCC’s own admission, it leadtanding reference amid not requireany referral from its
management committee. He called on the QCC tomat 31 December 2001, and to open a file. (Segd®et5)
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those matters have remained successfully coveretbupo many years. In what is
commonly referred to as the “post-Fitzgerald eraghere are many people in our
community who feel a measure of confidence thads®misconduct by senior public
officials cannot go undetected. Even the Criminaktite Commission’s strongest
supporters, like Mr. Clair and Mr. Beattie, mustwidnave cause to reconsider their
confidence in the exhaustiveness - to say nothsgoathe independence - of the
Commission’s investigation into this matter”

The anticipated public inquiry never took place.

The Borbidge Government inexplicably referred avwndimited brief (i.e. the Morris/Howard
Report) to the then Director of Public Prosecutjdvs Royce Miller QC which he seems to have
considered. However, instead of rejecting it asn@momplete brief, he declared that as a great
many people had been pursuing the truth for a greabd of time that it was not in the public
interest to pursue the matter any longer. He poeddr said that he could charge certain public
officials with abuse of office but it was not iretipublic interest to do so.

In reality, a great many people, inside the systesl, been hiding the truth for a great period of
time, and instead of the public getting answersacwbuntability from its elected and appointed
servants, it was denied them in 1997, and to #&nits and purposes, the matter was dead and
buried.

However, the so-called proper role of the StatehAist, publicly espoused for years by the CJC
to legitimise the shredding, remains. The CJC haisrecanted its position, and nor has the
Queensland Government.

It is that position which this submission highliglend attempts to address in the public interest
as the new Public Records Bill 2001 (QId) is betepated in the Queensland Legislative

Assembly in 2002. It is my public declaration ttia¢ CJC’s position severely misrepresents the
mission of archives in civilised societies goverbgdhe rule of law.

In my opinion, this Affair, unavoidably, remains fimshed business for the International
Council on Archives, and the archives world in gahdo consider and take a public position on,
especially when new legislation is about to be ghbinto law in Queensland, and the guidelines
on what represents “retentionary archives valuesiains unstated in the Public Records Bill
2001 and therefore leaving the integrity of receskng in Queensland open to assault on the
whim of or intimidation by outside forces on anyret or future State Archivist.

4. KEY ELEMENTS OF THE LAW

The following extracts are the relevant laws appliean the role of the State Archivist in this
affair. Attached to some of the extracts is a cemtary to assist the ICA, and others, in the
particular law’s relevancy to the shredding andted matters.

It is suggested that ICA member nations may anditmwld have equivalent laws applicable to
their respective archivists and the due administnaof justice in their own countries where the
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rule of law applies. Queensland functions underiminal code as does Canada. There may be
legal argument which can be mounted or precedeitésl avhich equate section 129 of
Queensland’€riminal Code- destruction of evidence - to other criminal cotike, for instance,
Section 341 of CanadaGriminal Code[fraudulent concealment], Section 429 [wilfullyusang
event to occur] or Section 430 [Mischief]. The Ut of spoliation of evidence is relevant, just
as contempt of court appears to be relevant toausecdestruction of evidence may jeopardize a
citizen’s right to a fair trial.

The universal archival standards and relevant leigi® it is suggested cannot stand alone in any
legal sense. It must find its ultimate strengthciiminal (and supporting administrative) law
because societies governed by the rule of law dapeonit the wilful destruction of real or
foreseeable evidence in the possession of the C&ate in particular or in the possession of
any party to known court proceedings, Parliamentamymittee hearing, or tribunal hearing to
be done with impunity otherwise respect for the imistration of justice would be a meaningless
legal principle.

The protection of evidence is a central plank ia #dministration of justice, and the world
mission of archives is critical in sustaining amlerpinning that process.

1. Libraries and Archives Act 1988 (QIld):

The expression “public records” is defined in sath(2) of the Act, which refers to:

“...the documentary, photographic, electronic, namital or other records of a public
authority and includes -

(@) records brought into existence by a publitharity as records for future
reference;

(b) a matter or thing kept by a public authorityaasecord of its activities or
consequent upon a function, power or duty to keepnds;

(c) public records of one public authority helddnother public authority.”

Commentary:

It was first thought that the Heiner Inquiry docurteewere Mr Heiner's own private property,
and the Crown Solicitor’'s advice of 23 January 1983 predicated on that false and reckless
view. However, it was remedied in subsequent adiddhe Goss Cabinet on 16 February 1990
when the Crown Solicitor took “a better” — and emtr- view that the Heiner Inquiry material
was alwaysthe Crown’s property (i.e. public records) becalvteHeiner was an agent of the
Crown. The Crown Solicitor citedHalsbury’s Laws of England4™ Edition). This view
concerning ownership of the material became quiéscapable once Mr Heiner handed all the
documents over to the Crown on or about 19 Janl@99 for safekeeping.

The Public Records Bill 2001 (QId) — 2 "Reading Debate - The Shredding 21



The Lindeberg Declaration - Revisited

The ownership of records brought into existencadmnts of the Crown/State (i.e. commissions
of inquiries, tribunals, contracted bodies like pumations and persons like solicitors and
barristers) and held in the possession of thosatage often overlooked as coming under the
umbrella of definition of “public record.” The camt definition in the Public Records Bill 2001,
although expanding the scope of records to inclsoi@e ministerial records, is deficient in
recognising documents brought into existence byapei enterprise in the doing of contracted-out
work for government.

Those records are just as relevant in holding gowent to account in financial and
administrative respects as are those records actoeld in the possession and control of the
Crown/State. Unless addressed in legislative farrbe covered within the definition of “public
record” a large resource of relevant informatioryrba lost to the Crown/State and public. In
that respect the role of the State/Federal ardhiveyitably must encroach into the records held
by the private sector in all its forms just as teach of freedom of information may if the paper-
trail leads there and is resolutely followed.

Section55(1) of theLibraries and Archives Act 198§8ovides for that:

“A person shall not dispose of public records otifian by depositing then with
the Queensland State Archives -

(a) unless -
(i) the State Archivist has authorized the disfhosr

(i) notice in writing of his intention to do sab been given by
him or on his behalf to the State Archivist and -

(A) a period of at least 2 months has elapsecksihe
giving of the notice; and

(B) the State Archivist has not exercised his powe
under subsection (2) to take possession of theigubl
records or direct that they be deposited with the
Queensland State Archives;

and

(b) unless, in the case of public records to whighsection (4) and (5) apply,
the period prescribed therein has expired.

“A person who disposes of public records in corgrdgion of this section commits an
offence against this Act and shall be liable teaaity not exceeding 100 penalty units.”
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2. Criminal Code (QId)
Section129- destruction of evidence - provides for:

“Any person who, knowing that any book, documentother thing of any kind,
is or may be required in evidence in a judicialgeeding, wilfully destroys it or
renders it illegible or undecipherable or incapatfiedentification, with intent
thereby to prevent it from being used in evidenseauilty of a misdemeanour,
and is liable to imprisonment for 3 years.”

Commentary:

This law is critically relevant in this affailt is equally relevant to the role of the Statelivist
when appraising the retention/destruction of puldicords because he or she may, wittingly or
unwittingly, breach the law and obstruct the adstnaition of justice.

The official Queensland position (CJC and formepv@r Solicitor) was that judicial proceedings
only commenced upon the issuance of a writ, andaqurently, as Mr Coyne did not issue one
(in fact because of deception by the Crown to detaissuance until after the evidence had been
destroyed), the law was allegedly not breached. Mbeis/Howard Report argues that the key
element in this section of th@riminal Code (QId)is the “state of knowledge of those who
destroy any such material.” If there is knowledigat judicial proceedings are imminent and/or
impending and it is known that the material is iegph for such proceedings, then it is open to
conclude that the law has been breached irrespeofiwhether or not a writ had been served.
(See Point 8.5R v Rogersor(1992) 174 CLR 268 F.C. 92/021 (1992) 60 A Crid® andR. v.
Wijesinha[1995] 3 S.C.R. 422 at 48). The barristers arghedl the term “judicial proceedings”
in section 129 of the Code could not be read daworily mean judicial proceedings “...then
pending” because if it were so, the Parliamentthadopportunity to so restrict the term and add
those words which it did not do in 1898 when @wminal Code (Qld)came into force. The
openness of the term “judicial proceedings” is daied in the other key words of section 129,
namely“...is or may be required’and goes to the notion that the state of knowledge
undoubted triggering element;

To suggest otherwise, is to approve a villain’sdrarnt wherein he or she may possess knowledge
that the police are coming with a search warramobtiain incriminating evidence held by him/her
but until the search warrant has been executedh@ehay deliberately destroy the sought-after
evidence in his/her possession. No doubt such inefaiconduct occurs every day of the week
somewhere in Australia and elsewhere, and thwaasyna police inquiry because of lack of
evidence. However, in this matter, the CJC hasceWely endorsed that conduct by suggesting
that had a writ been in the Crown’s hands at tive tihe shredding occurred, it may have then
enlivened section 129 of tl@&riminal Code (QId)put as it was not, the law is and must remain
silent.

The manner of its speaking was explained by Mddensis QC and Howard at Page 90 of their
report:

“10. The language of Section 129 does not lendpeupto the view that
proceedings must be “pending” at the relevant tifoe an offence to be
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committed. The use of the words “or may be” — néfgr to “any book,
document, or other thing of any kind, [which] israay berequired in evidence
in a judicial proceeding” - is sufficient in two gects. On the one hand, it
indicates that it is sufficient to constitute arfeofce if the book, document or
thing will probably (or possibly) be required inigence, and excludes the
necessity to prove as a matter of certainty thatbihok, document or thing was
or would be required in evidence. But, on the oth@nd, the use of the words
“or may be” introduces an element of futurity: tleguirement need not be one
which exists (or which is capable of existing) &k ttime when the book,
document or thing is destroyed; it is sufficiensifch a requirement is one which
“may” arise at a future time.

11. Had s.129 been intended to apply only in tmétdid circumstances suggested
by the Crown Solicitor, it would have been a veagyematter to draft the Section
in such a way as to make that intention perfeddric Rather than referring to “a
judicial proceeding”, the section could have beeaftdd to refer to “a judicial
proceeding then pendihdt is not a legitimate process of statutory domstion

to assume that a provision is subject to an urgstitatation or qualification,
especially where it would have been a very simpétten for that limitation or
gualification to be expressed clearly and sucgmctl

12. There being nothing in the language of s.129upport the Crown Solicitor's
contention that it should be “read down” as apmiyamly to judicial proceedings
pending at the relevant time, it is appropriateask whether such a construction
can be supported having regard to the objects efS#ction and the mischief
which it intended to remedy. In our view, it is ieelly artificial to read the
Section as applying only in respect of proceedinggh are currently on foot.
The actual date of commencement of proceedings imayany cases, be a
matter of pure coincidence. If the proceedingsurggion are civil proceedings,
it is difficult to see why the operation of s.12%sld depend on the fact that a
Writ has been issued, or that a Plaint has beed, fdo that conduct which could
constitute a serious criminal offence on the dagrahe issuing of a Writ or the
filing of a Plaint — whether or not the defendastaware that a Writ has been
issued, or that a Plaint has been filed — wouldativact criminal consequences
if the same act was committed 48 hours earlier.tne case of criminal
proceedings, if the police or other law enforcemauthorities are investigating
the commission of an offence — if, for example, emrsh warrant has been
executed, or a suspect has been taken into custodyis difficult to see why
criminal liability under s.129 should depend on wiee an information or
complaint has been laid before a court.

13. It may be argued that a “wide” constructionsdf29 would create a very
onerous situation for persons in the possessidmooks, documents and other
things in respect of which there is a remote pdgyilthat such items may be
“required in evidence in a judicial proceeding” sime future time. But the
language of the Section itself affords ample pridecto those innocently
involved in the destruction of books, documents anmber things. To be
criminally liable, the person must knawat the book, documents or thing “is or
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may be required in evidence”, and must also havénaent...to prevent it from
being used in evidence”. Actual knowledge — rattiet, for example, mere
suspicion — is an ingredient of the offence; sepahn actual intention to prevent
the item being used in evidence — rather thangkample, a consciousness of
the possibility that destruction of the item witlepent its being used in evidence
— is essential to sustain a conviction. It would éberaordinarily difficult to
suggest that a person has knowledge that a bockptEnt or other thing “is or
may be required in a judicial proceeding”, or ttie person has an intention to
prevent its being used in evidence, unless songthas occurred to put that
person on notice of the possibility that a requeatof the item to be adduced in
evidence may arise at some future time. Where tbeegdings are of a civil
nature, the fact that a person has received a leftelemand threatening the
institution of proceedings could, in our view, scéf to show that the person
knew that a book, document or thing “is or may leguired in a judicial
proceeding”; and in the case of criminal proceeslirige fact that the police or
other law enforcement authorities have (for exajnplecuted a search warrant
or taken a suspect into custody might well suftecehow that a person, aware of
those facts, had knowledge that a particular bdokument or thing “is or may
be required in a judicial proceeding”. Similarlf/ai person is shown to have had
knowledge that proceedings are about to be inetfuand to have destroyed
material which may be relevant as evidence in theseedings with that
knowledge, those circumstances may support anenfer that the person’s
intention was to prevent the material being useévidence. Plainly, a person
could not be convicted of an offence under s.128emdecause the person was
aware of circumstances which might conceivably gige to the institution of
some form of judicial proceedings, if nothing haxtwred to put that person on
notice of a real likelihood that a judicial proceefl may subsequently be
instituted.”

It seems to follow that the Crown, the model litigand font of justice, can conduct itself in a
self-serving manner when the purpose suits, evehet@xtent of jeopardizing a fair trial if this
section can be “read down” as the CJC seems teestgg

Destroying Evidence before a Writ is issued

However, inMcCabe v British American Tobacd@002] VSC 73 the matter of destroying
records before a writ was issued came under clodieigl examination. It was found that the
British American Tobacco’s 1985 ‘document retentpmiicy’ statement was a means by which
records were deliberately destroyed with the int@nthwarting anticipated litigation not yet
signaled or commenced by prospective litigantsdautied out with a state of knowledge when
the company knew that litigation was inevitable yople adversely affected by smoking
tobacco. It was found that the shredding of the maomy’s records had the effect of denying a
citizen his or her right to a fair trial, which ad the company’s defence to be struck out by the
court and a finding was made for the plaintiff.

In his landmarkMcCaberuling — which is reported as going to appeale-ifsues central to the
Heiner Affair in which the Crown/State destroyeddewice before a writ was issued after it had
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been placed on notice of foreshadowed judicial @edngs, came under examination by Justice
Eames. It is quite clear, in applying tiMcCaberuling, that the conduct of the Executive
Government of Queensland, certain legal officerhenOffice of Crown Law and officers in the
Department of Family Services and Aboriginal arldrider Affairs and potentially reaching as
far the State Archivist (depending on her statkmaiwledge which still remains somewhat under
a cloud) wasprima facie contempt of court because the shredding, undercifte@mstances
prevailing at the time, deprived Mr Coyne of hisistitutional right of a fair trail through a wide
spread conspiracy.

It might also be argued that as those same pdréies state of knowledge concerning the abuse
of children held in the care and custody at JohtepXouth Detention Centre, even going to the
crime of criminal paedophilia and dereliction ofdaty of care by the State and certain
individuals when they ordered and carried out theedding of the Heiner Inquiry documents
which they knew contained evidence of such condbat,they purposely deprived the victims of
the child abuse of their right to a fair trial too.

It is to be remembered in this matter that in aeléfered to the Goss Cabinet on 16 February
1990, the matter of “discovery” was specificallydegssed, and whether or not the Heiner
Inquiry documents could attract “Crown privilegelfi other words, there was a state of
knowledge in existence which was acutely awarehef foreshadowed/anticipated litigation
placed before the department, and a real concatrrebords in the Cabinet’s possession may be
adduced in evidence. The advice from the Crowncgofi to Cabinet was that any claim of
“Crown privilege” would fail because the recordsrevenot brought into being for a Cabinet
purpose. It seems that the records were delibgrataisferred from the department to the Office
of Cabinet to provide an artificial device to pravéheir access under the discovery process.

In McCabeat 385 Justice Eames said this:

“...In the course of his judgment District Judge Hsath referred toSociete
Internationale v Rogerg/hich was a case concerning an alleged failumtoply with a
pre-trial discovery order. The U.S Court of Appei that case recognised that proven
deliberate conduct of placing documents under timérol of another so that there would
be legal impediments to their production might ifystismissal of an action. Judge
Eschbach held iBowmar

“The most extreme legal position taken by the deden is that the court
is powerless to punish the wholesale, wilful dedion of relevant
evidence where the destruction takes place prighéospecific court
order for their production. Surely this propogitimust be rejected .
The plaintiffs are correct that such a rule woulglam the demise of the
real meaning and intent of the discovery processviged by the
federal Rules of Civil Procedure.

It has long been recognised that sanctions mayrdy@er where a party,
before a lawsuit is instituted, wilfully places Heeif in such a position
that he is unable to comply with a subsequent degoorder. Cf., e.g.
Societe Internationale v Roge8s7 U.S. 197, 208-09 (1958). Although

The Public Records Bill 2001 (QId) — 2 "Reading Debate - The Shredding 26



The Lindeberg Declaration - Revisited

a potential litigant is under no obligation to pras& every document in
its possession, whatever its degree of relevang&r pgo the
commencement of a lawsuit, sdaited States v International Business
Machines Corp.66 F.R.D. 189, 194some duty must be imposed in
circumstances such as these lest the fact findingegs in our courts
be reduced to a mockery.

The proper inquiry here is whether the defendarity knowledge that
this lawsuit would be filed, wilfully destroyed daments which it knew
or should have known would constitute evidenceveeiéto this case.”

At 395 in McCabe,Justice Eames addressed the court’s duty to grétecadministration of
justice:

“...The courts have an overriding concern to proteet administration of justice, that
concern being reflected in both the Rules and enadbmmon law principles concerning
such matters as the criminal offence of pervertirggcourse of justice, and the laws of
contempt. An attempt to pervert the course ofigestan be committed even though
there is no particular case in contemplation bypgheson committing the offence: see
The Queen v Rogersdn Whilst it is recognised that it is a power whishould be
exercised sparingly, and only when no other avhkelateans are available to remedy the
situation, the superior courts have an inherentguotw stay both criminal and civil
proceedings which constitute an abuse of processrewnot to do so will result in a trial
which is unfaif’.

Anticipated Court Proceedings

In respect of the notion advanced by the CJC (amee@sland’s DPP in respect of this matter at
a particular time when asked by the Shadow Attox@eperad® whether section 129 had been

breached) that judicial proceedings only commentejvil proceedings, upon the issuing of a

writ, as if, in turn, to suggest that the notion‘afticipated or foreshadowed court proceedings”
has no standing before the courts or in law, Jegames states thishicCabeat 355-357:

"...The destruction of a document four days befoeeedings commenced and
in anticipation of receiving a subpoena to prodieedocuments has been held
capable of constituting contempt of cdtirtin Lane v Registrar of the Supreme
Court of New South Wales (Equity Divisin)a decision of the High Court
which was discussed in the Clayton Utz advice tdsMihe court recognised that
where a person acted with an intention to interfeite the course of justice that
could turn conduct which was lawful into conduchstituting contempt of court.
McHugh JA inThe Prothonotary v Collirfs observed that their Honours liane
clearly intended their remarks to apply to actkély to interfere with the course
of justice as a continuing process”, a conceptfaotemoved from the conduct
of a defendant expecting (as this defendant wadjet@ngaged in continuing

2 The Queen v Rogers¢h992) 174 CLR 268, at 280, 293

z Williams v Spaut£1992) 174 CLR 509, at 518-519.
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litigation by many, but presently unknown, plaifgjfin various jurisdictions,
over many years.

The notion of anticipated proceedings is also wetlognised in the laws of
privilege Documents relevant to obtaining adviceught into existence “in
anticipation or contemplation of litigation” are iyiteged: SeeCataldi v

Commissioner for Government Transport The question in that regard is
whether, viewed objectively, litigation can be sa@ have been reasonably
anticipated at the time when the document came éxistence: se&rant v

Downs®. Privilege may be claimed for documents brought Existence when

litigation was “reasonably apprehend&d”

In my view, it is apt that similar principles witlespect to privilege might be
applied with respect to discovery. The rationaelégal professional privilege
has been said to be that it promotes the publereést in that it facilitates the
administration of justice by ensuring that a cliewtl make full and frank
disclosure to his solicitor as to all relevant &su If the client is to gain that
protection when proceedings are merely apprehetiggda decision not to make
full and frank acknowledgment to the court as tievant issues (such as what
became of documents) which occurred when procesdivgyre contemplated
(and to do so for purposes of denying a fair tioah litigant), and at a time when
the client was in receipt of legal advice, mighttheught to also reasonably
attract sanctions by reference to public policysiderations. As was held in
Grant v Downs “The existence of the privilege reflects, to théent to which it
is accorded, the paramountcy of this public intece®r a more general public
interest, that which requires that in the inter@$ta fair trial litigation should be
conducted on the footing that all relevant docurasnevidence is availabl’

In the Heiner Affair, during a prolonged freedomimfformation process which saw dissembling
engaged in by the Office of the Information Comnaiser and an internal reviewing offi¢éin
the Families Department, and a senior offifiah the Department of Justice and Attorney-
General which had the effect of drawing out my agtlon over many years, certain advice from
the Office of Crown Law was exempted on the grouoids'legal professional privilege”. That

28 The Hon Denver Beanland MLA

2 Registrar of Supreme Court v McPherga880] 1 NSWLR 688, at 700, 711.

%0 (1981) 148 CLR 245, at 258.

81 (1985) 2 NSWLR 573, at 568.

82 Cataldi v Commissioner for Government Transga&70] 1 NSWR 65, at 67

83 Grant v Downg1976) 135 CLR 674, at 682, 689, per Stephen, Kasrphy JJ,.
84 Collins v London General Omnibus ¢1891-1894] All ER 213.

35
36

37

Grant v Downssupra, at 685.

Grant v Downsat 685.

Mr Donald A C Smith who also had legahlifications.

38 Dr Ken Levy, then Deputy Director General, sousjécial advice from private counsel on the matteviether or

not “a date” on a letter from Crown Law was covelsd“legal professional privilege.” The advice wist it did

which “permitted” its exemption, which, in turn,guented public exposure of the fact that furtheri@dwas in the
system after the shredding. It was later estahiishat these “exempted” advices went to the seemaidthird waves of
illegal disposal of documents in May 1990 in thiak. The plain fact is that “a date” can never be coresied legal

advice
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privilege can only be claimed when the advice wdstained for the purpose of

anticipated/pending litigation, and yet, we thendfithose parties seeking and providing the
advice actually participate in the shredding of #hadence which brought the advice into
existence, and did so for the express purpose efepting its use in those anticipated
proceedings for which it later claimed privilege.

In this case, it appears that the State Archivias wnaware of the true status of the Heiner
Inquiry material when she approved the shredding28nFebruary 1990. Her true state of

knowledge however has never been tested by theo€CdCany forum while under oath despite

its claim that the matters has been investigatethéo “nth degree”. However, indisputable

evidence shows that on 17 May 1990 her state ofvladge changed when she was officially

made aware by Mr Coyne in his letter (See Point . her about his legal claims on the records,
but she chose not to act in his interests, allfit the fact.

That inaction and silence persisted for a decade,she carried it into retirement in early 2000
while the archives world raged around her forlzditttime.

Section132- Conspiring to defeat justice - provides for:

“Any person who conspires with another to obstrpegvent, pervert, or defeat
the course of justice is guilty of a crime, andble&ato imprisonment for 7 years.”

Section140- Attempting to pervert justice - provides for:

“Any person who attempts, in any way not specificalefined in this code, to
obstruct, prevent, pervert, or defeat, the courfejustice is guilty of a
misdemeanour, and is liable to imprisonment for years.”

Section92(1)- Abuse of Office - provides for:

“Any person, who, being employed in the public se¥y does or directs to be
done, in abuse of the authority of the person’geffany arbitrary act prejudicial
to the rights of another is guilty of a misdemeanoand is liable to
imprisonment for 2 years.”

3. Criminal Justice Act 1989

Section31 of theCriminal Justice Act 1989 Official misconduct - describes same:
“31.(1) For the purposes of this Act, official miscondisct

(a) conduct that is in the general nature of cadfi misconduct
prescribed by section 32;

(b) a conspiracy or attempt to engage in condeferred to in paragraph

(@).
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(2) Conduct may be official misconduct for the pup® of this Act notwithstanding
that -

(a) it occurred before the commencement of tlus &r

(b) some or all of the effects or ingredients necessargonstitute
official misconduct occurred before the commencdméthis Act; or

(c) a person involved in the conduct is no longer holder of an
appointment in a unit of public administration.

(3) Conduct engaged in by, or in relation to, a peraba time when the person is not
the holder of an appointment in a unit of publicmimistration may be official
misconduct, if the person becomes a holder of smchppointment.

(4) Conduct may be official misconduct for the pugmsf this Act regardless of -
(a) where the conduct is engaged in;

(b) whether the law relevant to the conduct isna bf Queensland or
another jurisdiction.

Section32 of the Criminal Justice Act 1989 General nature of official misconduct -
describes same:

“32.(1) Official misconduct is -

(a) conduct of a person, whether or not the pelsxdd an appointment
in a unit of public administration, that adversealjfects, or could

adversely affect, directly or indirectly, the honaed impartial discharge
of functions or exercise of powers or authority afunit of public

administration or of any person holding an appoenmin a unit of

public administration; or

(b) conduct of a person while the person holdeedd an appointment
in a unit of public administration -

(i) that constitutes or involves the dischargetlod person’s
functions or exercise of his or her powers or authoas the
holder of the appointment, in a manner that is hratest or is
not impartial; or

(i) that constitutes or involves a breach of trpkced in the
person by reason of his or her holding the appa@ntnm a unit
of public administration; or

(c) conduct that involves the misuse by any pemsomformation or
material that the person has acquired in or in eofion with the

The Public Records Bill 2001 (QId) — 2 "Reading Debate - The Shredding 30



The Lindeberg Declaration - Revisited

discharge of his or her functions or exercise & &i her powers or
authority as the holder of an appointment in a uoft public
administration, whether the misuse is for the bieradfthe person or
another person;

and in any such case, constitutes or could cotestitu

(d) in the case of conduct of a person who is hiokder of an
appointment in a unit of public administration eraminal offence, or a
disciplinary breach that provides reasonable greund termination of
the person’s services in the unit of public adntraison; or

(e) inthe case of any other person - a crimiffgnze.

(2) ltis irrelevant that proceedings or action ofadfence to which the conduct
is relevant can no longer be brought or continded &ction for termination of
services on account of the conduct can no longéaken.

(3) A conspiracy or an attempt to engage in condaath as is referred to in
subsection (1) is not excluded by that subsectiom fbeing official misconduct,
if, had the conspiracy or attempt been broughtudgién in further conduct, the
further conduct could constitute or involve an affe or grounds referred to in
subsection (1).”

Section37(2)b) Referral of matter to section of ti¥iminal Justice Act 1989
provides for:

“(2) It is the duty of each of the following persoino refer to the
complaints sections all matters that the persopestis involves, or may
involve, official misconduct

(b) the principal officer (other than the commisgr of police service)
in a unit of public administration.

Commentary

The obligation cast on principal officers in uniispublic administration to report all suspected
misconduct is unequivocal. It is mandated. Tdreninal Justice Act 198%vas replaced by the
Crime and Misconduct Act 20@h 1 January 2002, and reflects the aforesaidgoms.

In my opinion, that duty to report suspected mistuart extends tall servants of the Crown in
Queensland under contract of employment’faamd criminal law because the Crown/State must
always ascertain the law, obey it and not engagewer-ups.

39 SeeAnsell Rubber Co Pty Ltd v Allied Rubber Industiég Ltd[1967] VR 37. Under a contract of employment an
employee is obliged not to injure his employer bisahowing an abuse or betrayal of trust repasédhi or her. Also
see Sykes and Yerbury “Labour Law in Australia” Mwole 1 Butterworth 1980 Chapter 5 Rights and Dutifethe
Parties pp 48-67.
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Any discretion not to report suspected misconduciooruption is a highly questionable one as it
is unlawful for any agent of the Crown/State to wm@mly engage in the cover-up of illegal acts
and it could not be categorised as furthering térests of the Crown/State in any employment
arrangement. Nevertheless, the State, in many patke world, has recognised the greyness of
this discretionary area by introducing whistleblovpeotection legislatioff in order to afford
protection to its workers making public interessafiosures. In Queensland, Crown employees
must follow prescribed whistleblowing processeshimitthe system and are not permitted to
involve the media. In that respect, the Heiner iaffaveals how worthless whistleblower
legislation can be when the allegations of officlsconduct touch the highest levels of
government, notwithstanding my reporting of the pgaeted misconduct occurred on 14
December 1990, several years beforeiligstleblowers Protection Act 199¢as proclaimed’

In April 1990 then CJC Chairman Sir Max Bingham Qlicated that all secrecy and
confidentiality provisions of other public serviéets were overruled by th@riminal Justice Act
1989*

The law does not differentiate between future, gmésr past knowledge or suspicions of official
misconduct. In other words, it became applicablenvithe State Archivist gained first-hand
knowledge on 17 May 1990 (See 6.7) when she reddWreCoyne’s letter, in which he set out
his legal demands on the same material she had gperoval to shred on 23 February 1990 on
the pretext, according to the Goss Cabinet letteed, it was not required. In simple terms, the
deception was exposed, or, at the very least, sisegiven good cause to make relevant inquiries
of Cabinet concerning the accuracy of its 23 Felyr@890 letter.

This obligation becomes an important factor in dexj what was the State Archivist’s lawful
duty then, just as it did again in April 1997 whelme confirmed td'he Weekend Independent
that approval pursuant to section 55 of thieraries and Archives Act 198® dispose of the
original complaints and the photocopies in May 19@@& not obtained by Ms Matchett.
4. Crime Commission Act 1997:
Section 6 (1) states:
“Criminal paedophilia” means activities involving —
(a) offences of a sexual nature committed in relatmaoHildren; or

(b) offences relating to obscene material depictingdcin.

Commentary:

40Whistleblowers Protection Act 1994 (Qld).

“1 The Act has been roundly criticised by whistlebdmgroups as too constraining on any would-be Veftikiwer, and
to date, has had little positive effect in protegtivhistleblowers thereby keeping the activity aey dangerous step
for anyone to take in Queensland.

42 See the May 1997 edition ®he Weekend IndependerifThe Shreddergate Commissiohon the above www site
where this newspaper article is reproduced.
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The QCC avenue could not be entered (as an agepable of receiving a complaint) until
prima facieevidence of sexual abuse against children becameeanent in the Heiner Affair.
This first occurred in a substantive way when arkr Youth Worker contacted me around the
end of April 2001 after hearing a&kBC-Radiointerview between presenter Andrew Carroll and
retiring Queensland Police Inspector Colin Dillonwhich he (Dillon) declared that the Heiner
Affair was far more serious than matters that cheiere the famous Fitzgerald Commission of
Inquiry into Possible Police Misconduct in whichuuas the key whistleblower.

The source agreed to meet with investigative jdish&ruce Grundy and me. He provided
credible new leads. Mr Grundy resolutely followetk ttrail for months and discovered a
covered-up incident of criminal paedophilia which &lso discovered came before the Heiner
Inquiry. The fruits of his labour appeared Tine Courier-Mailon 3 November 2001 which
immediately unlocked the QCC'’s jurisdiction becaiisead a standing reference under section
46(7) of theCrime Commission Act 1998 investigate all criminal paedophilia, but, aster
found out, the QCC remained inactive. (See Sedtom this document).

The existence of “criminal paedophilia” in the Heirmaterial gives rise to fresh legal questions
of considerable seriousness. One of the reasorSdaks Cabinet gave for shredding the evidence
was to prevent its use against the careers of atéfie Centre. If that purpose was undertaken
when it was known, or even suspected, that anemtidf criminal paedophilia (i.e. pack-rape of
a minor) was an issue of concern in evidence geathéy Mr Heiner, thenprima facie,the
shredding decision opens up new concerns that spoagy to pervert the course of justice in
respect of this most heinous of crimes may have lee¢ered into by the Executive Government
of Queensland and others.

The role of the QCC, and its replacement, the Cram& Misconduct Commission, remains an
unfinished story in respect of the Heiner Affairthis point in time, notwithstanding what role
His Excellency the Queensland Governor may ultilggbday in the matter remains open too
having been presented with théndeberg Petitionon 19 January 2063 and still actively
considering its contents as this Declaration isgpeompiled.

However, it now becomes an open question as tohgheir not the archivist was aware that
complaints (i.e. various aspects of the Centre’sagament style) in the Heiner Inquiry material
when she inspected it on 23 February 1990 conceumedsolved child abuse, even going
towards the allegation of a cover up of criminaégaphilia. If so, she may have also aided in
covering up those unlawful acts and, if proven ipraper forum, should be held to account. If
not, it highlights further the need for archivistspay due care and attention to documents and
other materials during the appraisal process fetrdetion, particularly taking into account the
origins of their creation.

43 The Lindeberg Petitiorwas presented, by the hand of the author, to Meelency the Queensland Governor, at
Government House, on 19 January 2001, four Bafere Queensland Premier the Hon. Peter Beattie MLA Bbtle
closing of Parliament to call a State Election. &fjicial response, the Governor indicated that ke rtbt have the
power to investigate the Heiner Affair, and nor Idole (properly) take advice from the Queenslanriey-General
under the circumstances. The author informed Hisellency that he could take a wider advice, underse
circumstances, and that he might consider approgchiis Honour the Chief Justice of the Supreme Cofir
Queensland. His Excellency acknowledged thatltineleberg Petitioninvolved allegations of child abuse, and no
further response has been forthcoming from him itkee$prther Grundy revelations about evidence afipiape being
present the shredded material.
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In my view, the circumstantial evidence is highlyggestive that she knew that the welfare of
children at the Centre was a major issue beforeHti@er Inquiry, and therefore, she should

have been aware or had suspicions that the recomdsr appraisal possessed well-established
archival values warranting their retention.

In her internal report dated 30 May 1990, Ms Mc@redescribed the records she appraised in
these words:

“...I examined the records. They consisted mainlyapks and transcripts of
interviews with staff of the John Oxley Youth @emplus a small quantity of
related notes and correspondence. In general thervirewees complained of
various aspects of the style of management in ojperat the Centre. | did not
feel that the records were of permanent value acwbalingly authorised their
destruction. The records were shreddéd.”

On 8 November 200IThe Courier-Mailpublished an article (page 2) stating that Mr ldein
knew about the pack-rape incident and asked quesstd interviewees about it. The Grundy
article read in part:

“A former centre youth worker said yesterday thathad been interviewed in 1989 by
Mr Heiner, who had specifically asked about theerap

He said the interview "was about Peter Coyne (theager of the centre) basically" but
the rape "was one of the incidents that came out."

When asked if he had volunteered information abiwat rape claim or had been
guestioned about it, the man said; "He (Mr HeimasRed...he knew about it already."

The man said everyone in the centre knew abouiihe allegation.”

It is now an open question requiring attentionawhether or not Queensland’s State Archivist
was reading evidence about the offence of crimpzaddophilia, and yet still gave approval to
destroy everything.

In my opinion, these matters become relevant questior the ICA to decide upon. Do archivists
play a role in protecting the administration oftjas evenafter the obstruction has occurred and
been subsequently discovered by themselves thaptiee means were used against their
impartial office as the keepers of public recordghmat foreseeable evidence could be destroyed
to prevent its use in those pending proceedingsPoCahould any archivist remain silent in the
face of such abuse of the office? Can or should anchivist assist in covering up serious
misconduct by approving the shredding of evidentst pecause a government may want it to
occur for whatever political reason (excluding aaél security), including protecting the Crown
from compensation claims which might be lodgedsane future time, by victims of known
child abuse while in the care of the Crown?

44 Exhibit 17 Lindeberg’s List of Exhibit§The Shredding” to the Australian Senate Select Committee on Bloiked
Whistleblower Cases 25 January 1995.
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4. Public Service Management and Employment Act andgR&tions 1988

Public Service Management and Employment Regulé&&grovides for:
"Access to officer’s file

65 (1) At a time and place convenient to the departnambfficer shall be permitted to
peruse any departmental file or record held oroffieer.

(2) The officer shall not be entitled to remove frohatt file or record any papers
contained in it but shall be entitled to obtairnogy of it.”

Commentary:

This Regulation holds the key to the shreddilgthose involved in the shredding of the Heiner
Inquiry documents, the original complaints and phetocopies of the original complairkeew
that Mr Coyne was seeking access to those puldards pursuant to this regulation.

It was discovered by Messrs Morris QC and Howandilie first time in 6 years, that the Crown

Solicitor had recognised Mr Coyne’s lawful rightaufcess to the original complaints in advice to
Ms Matchett on 18 April 1990 which was ultimatelgrged him by the unlawful means of

breaching the.ibraries and Archives Act 198&nd leaving it open to conclude that certain
parties had breached sections 129, 132 and/orri@l92(1) of theCriminal Code (QId).

When Mr Nunan examined this regulation in 1992-88, misquoted it and then applied his
narrow misquotation by suggesting that access apptied to a record when it was placed on
“...the officer’s file” when, in fact, the law said that it was broad ¢ope embracing...any
department file held on the officerhot just“...the officer’s file.” This extraordinary finding
based on an inexplicable misquoting of the relelantitself was adopted by the CJC in its letter
of 23 January 1993 signed by its then Chief CompdaOfficer, Mr Michael Barnes. What
makes this all the more extraordinary, againstGd€’s authority to issue disclosure orders on
parties under investigation (which it never didtlms case), is that sitting within the Families
Department was Crown Law advice received on 181AE#90 confirming the applicability of
Public Service Management and Employment Regul&fida Mr Coyne’s request.

The Wixted case

In short, the CJC — the so-called impartial watghdgainst official misconduct in Queensland’s
public service in “post-Fitzgerald” Queensland -dmaa ruling based on a misquotation and
misrepresentation of the relevant law sitting &t lteart of the Heiner Affair, which went against
Crown Law’s interpretation of the same law whichsvaecepted throughout the public service
(and public sector unions) as a means to accessdsebeld on public servants which were not
on their personal files. In one foul blow, whilethé same time offering relief to the wrongdoers,
the CJC turned back the clock in the public sertacéhe oldPublic Service Act 1922-78ays
when it was a common feature for Queensland Gowvenhndepartments to keep secret
detrimental files on public servants which were Hagoessible by the aggrieved officer because
the law, as it stood for over 50 years, only peteditaccess to one’s personal file. This mischief
was first laid bare in the Supreme Court of Quesrgsbefore Justice Macrossanifixted v the
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State of Queenslanth 1983. In this important test case, brought bye€hsland Museum
librarian Mr Ted Wixted at his own expense, it waked that although the file he was seeking
was detrimental to his interests, access undePtitdic Service Act 1922-A8Bas not lawful and
therefore not available because it was held awas fhis personal file and in another place
within the Museum. Th@ublic Service Management and Employment Act 1@8®duced as a
recommendation flowing out of the 1987 Sir Ernesta®e Inquir’, was based on the principles
of procedural fairness, and had Regulation 65 oeduto address the mischief revealed in the
Wixtedcase.

The newPublic Service Act and Regulation 1987 section 16(2) is a mirror &fublic Service
Management and Employment Regulation 65

Mr Nunan went on to suggest that because theranaatfence under thieibraries and Archives
Act 1988of misleading the archivist, no offence could #fere be made out. He just stopped at
that point. In fact, he failed to apply the law qoehensively. It was known at the time that
under the sections 31 and 32 of theminal Justice Act 198@ealing with suspected official
misconduct that it was an offence to mislead arylipwfficial in the performance of his or her
duties to cause that official not to act honesihypartially and in the public interest. In this
regard, it is my view that the specific offencedeliberately misleading the State Archivist and
his or her authorized agents in the performandéaeif statutory duties should be inserted in the
Public Records Bill 2001 so that it is plain ancquivocal to all.

In his 23 January 1993 findings, adopted by the @d@er Mr Barnes’ signature, Mr Nunan
claimed that the State Archivist had ‘analmost unfettered’discretion under theibraries and
Archives Act 1988o destroy any public records she wanted to. 1o ibe remembered just two
years later, the same Mr Barnes, before the Austr&enate on 23 February 1995, said that the
same State Archivist, under the same legislatioas Wmited in exercising her appraisal
discretion (i.e. to retain or dispose) to only adas whether or not the record in question had
“historical” value, and even if there were legah@ands on the record, it was not relevant to the
exercise of that discretion. More disturbinglyhs fact that in its submission to the Electoral and
Administrative Review Commission (EARE)in 1991, on the question of the exercise of the
Archivist’'s discretion, the CJC stated that it Sldocover a “wide audit.”

In short, the CJC recognized that the Archivist keadr within a framework of values covering
accountability factors including administrative taldegal values and so on, and it always knew
this.

In my view, it is open to conclude that both codictory positions, as expressed by Messrs
Nunan and Barnes with the full authority of the Cd@re adopted to suit the purpose of finding
no official misconduct, especially when one knowattthe CJC never interviewed the State
Archivist at any stage to hear what her view wastlmn subject as the responsible statutory
officer. The archives profession itself (save foe silence of Ms McGregor for a decade which
was not obligatory) has roundly and publicly regecboth claims, especially the one put forward

%5 Established by the Bjelke-Peterson Governmentadieate red tape in Queensland’s public admiristra

46 EARC came into Queensland’s public life as reconmagion from the Fitzgerald Commission of Inquiogéther
with the CJC. During its brief life, it put forwaidhportant issue papers (e.g. codes of condudhivaas legislation,
protection of whistleblowers, Bill of Rights, indepdence of the Attorney-General etc) to the puadigpart of the
formulation process of legislation to enhance antahility within Queensland’s system of government.
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by Mr Barnes to the Senate in February 1995, whitbturbingly, still stands on the public
record. Accordingly, the archival values exercigedhe appraisal process should be set out in
the Public Records Bill 2001 under Clause 7(1)(bjrat the mischievous nonsense peddled by
the CJC on different occasions to different audésnon the same matter may be more easily
exposed and stopped in its tracks.

Knowledge of suspected child abuse

A highly disturbing feature in this affair is thele of the Office of Crown Law. The legal
officers paid no heed to Mr Coyne’s legal rightsotighout, presuming even to know what he
wanted — without even talking to him or his sobed. It became presenter of arguments, judge
and jury. Of more recent revelation, it is cleaattthe Office of Crown Law had knowledge of
suspected abuse of children at the Centre, anddhrits advice, aided in covering it up for over
a decade.

A serious question does arise under the Public iRedsill 2001 on whether or not, in the public
interest, any legal advice the archivist or the fablic Records Review Committee (see Clause
29) may require, from time to time, should be aledi from counsel away from the Office of
Crown Law as that Office may, by perception or itgabe serving two distinct masters in a
single matter of record management and protectiamely, the Government of the day; and the
archivist who must give primacy to the public iglr Both parties may come into conflict from
time to time, which may find itself having to besodved in court and under those circumstances
the Office of Crown Law cannot serve two clients.

What is also relevant is that the Heiner Inquirgwlnents (at least certain parts of the transcript
relating to and/or held on Mr Coyne) were dldepartmental files or records held on the officer
(i.e. Mr Coyne)” when the Goss Cabinet orderedrtdestruction. That lawful right was never
specifically addressed by the Crown Solicitor despine Crown informing Mr Coyne and his
solicitors on 16 February and 19 March 1990 that @mown’s position wasititerim” and a
final position was being worked on but never ca@®e.the weight of the evidence, there appears
little doubt that had access been denied by theaibeent/Crown, a court of law would have
upheld his access rights.

But irrespective of what the Crown and/or State imaye thought concerning Mr Coyne’s access
entitlement to either the Heiner Inquiry documeotsthe original complaints, the Australian
system of justice gave him an unequivocal righséek a judicial review oPublic Service
Management and Employment Regulationcécerning its interpretation before these public
records were destroyed, or to sue for defamatian. that matter, the Archivist's decision
approving the destruction of the Heiner Inquiry wiments pursuant to theibraries and
Archives Act 1988&vas not beyond judicial review. Either way, that8tArchivist could and
should have safeguarded that constitutional rigisirgnteed under administration of justice in a
free democratic society by refusing to approve astay the material until this known legal
claim had been satisfactorily resolved for all ga@riconcerned, and that also meant, in this case,
the victim of the criminal paedophilia which ocacedrwhile the girl was being held in custody
under the care and protection of the Crown by coxder.

My declaration is that this critical role lies Aetheart of any archivist’s mission.
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5. THE ROLE OF THE STATE ARCHIVIST BEFORE AND UP TOTHE SHREDDING

Statutory Access Sought

5.1. On 8 February 1990 Mr Coyne instructeddaiicitors Rose Berry Jensen to officially
inform Ms Matchett that he wished to exercise hisful rights of access pursuant toRifiblic
Service Management and Employment Regulatiaio65

“As you know we act for the above persons who wisio exercise their rights
as contained in Regulation 65 of the Regulations the above Act.

(i) Statements of allegations made to the Departmée by employees
appertaining to complaints against our clients andvhich may be the
subject of Mr Heiner’s enquiry; and

(b) Transcripts of evidence taken either by Mr Hemer or in respect
of the complaints which specifically refer to allegtions or
complaints against our clients.

We are of the opinion that Regulation 65 includesush documents as they are
within your control as such an enquiry was implemeted by a direction from your
predecessor the then Director General”

5.2. On 12 February 1990, the Heiner Inquiry doents, having been in the Department of
Family Services and Aboriginal and Islander Affapsssession from about 19 January 1990,
were secretly transferred from the Department & @ffice of Cabinet. It seems that this was
done as a calculated move to create a legal baori@vart Mr Coyne’s efforts to access relevant
parts of the transcript and original complaintssoant to this lawful entittement underRiiblic
Service Management and Employment Regulatioby6femoving them from his Department to
another;

5.3. The Cabinet meeting of 12 February 1990 @etid seek advice from the Crown Solicitor
as to whether the Heiner Inquiry documents coul@dessed should a writ be issued to obtain
such information. Acting Cabinet Secretary Mr Stulait wrote the letter on 13 February 1990
which stated in the main:

“...Advice is sought as to what action might be taén should a writ be issued
to obtain information that is considered to be partof the official records of
Cabinet. The information was gathered during the caorse of a
Departmental investigation and will be submitted toCabinet and retained
within the Cabinet Secretariat...”®

47 Exhibit 4 Lindeberg’s List of ExhibitsThe Shredding” to the Australian Senate Select Committee on Bliked
Whistleblower Cases 25 January 1995.

8 See Volume 1 Queensland Government Document 4 Ssioms and Supplementary Submissions and Other
Written Material to Senate Select Committee on Sokeed Whistleblower Cases authorised to be pukdisbctober
1995.
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Crown Liability acknowledged

5.4. ltis relevant to point out that on 13 FeloyuB990 Ms Matchett, acting DFSAIA Director
General, convened a special meeting of JOYC stattfiea Centre, and informed them that the
Inquiry had been terminated. She gave the folloveisgurances to the staff in her address:

“...there will be no report. Thus the risk of staff being exposed to legal
action is reduced.

| want to remind you all however of the current Gowernment policy
regarding the legal liability of Crown employees which you all are.

In short the Crown will accept full responsibility for all claims arising out of
a Crown employee's due performance of his/her dutge provided these
duties have been carried out conscientiously andldjently...”*

The Crown put on due, proper and honourable notice

5.5. Having given those assurances to the staf,tken immediately seconded Mr Coyne to
special duties at DFSAIA Head Office in Brisbanenttal to commence the following day. Mr
Coyne forthwith instructed his solicitor Mr lan Bgrto serve notice on his Department of his
intention to commence court proceedings to gairesEto the material already identified in his
solicitor’s letter of 8 February 1990. On 14 Felyu&990 Mr Berry phoned Mr Walsh putting
the Crown on notice, which he (Walsh) recorded epartmental memorandum to Ms Matchett
dated the same day. Of particular relevance he said

"...Mr Berry is seeking assurances from you that te documents relating to the
Heiner Inquiry will not be destroyed."”

and

"...Mr Berry made it quite clear that there is still an intention to proceed to attempt
to gain access to the Heiner documents and any depaental documents relating to
the allegations against Mr Coyne and that they havevery intention to pursue the
matter through the courts.”°

5.6. On 16 February 1990 the Crown Solicitor me¢d his advice to the Goss Cabinet. He
indicated that the Heiner Inquiry documents coutit he reasonably described as material
gathered in order to formulate a Cabinet submissiod therefore he advised that “Crown
Privilege” would have little chance of success @sisting access once a subpoena was issued
after the matter had been set down for trial. Hatvem to say that the Heiner Inquiry documents
would have to be described as “public records”enmis of Section 5(2) of theibraries and
Archives Act 1988ecause they were now in the possession of therCrand because:

4% See p92 Submissions and documents Senate Commitiesvileges 63rd Report December 1996: The Hurle
Analysis Point 5.6 page 16.
%0 See p18 ibid.
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“...The overwhelming difficulty in relation to this matter (i.e. deciding
whether the material could be defined as “public reords” or Mr Heiner’'s
private property) is that the precise terms of enggement of Mr Heiner
remain vague but at the very least, he must have ee acting as a consultant
or agent of the Crown and in those circumstancest would appear that the
documents prepared during the course of his consuahcy or period of
agency were prepared for and are held on behalf ahe Crown.

Whilst it is not directly on the point, the position in a normal solicitor and
client relationship is instructive. In Halsbury’s Laws of England (4th
Edition), the following is stated concerning the owership and use of
documents in the solicitor and client situation:-

“Documents coming into existence in the course of
business transacted under a retainer, and either
prepared for the benefit of the client or received by
the solicitor as agent for the client belong to the
client. However, documents prepared by the solicitor
for his own protection or benefit and letters written by
the client to the solicitor belong to the solicitor.”

After considering the matter further, | am of the view that notwithstanding
that Mr Heiner was primarily engaged to prepare a eport, the Crown
would be entitled to claim possession of the documis brought into
existence by Mr Heiner in the course of undertakinghis Inquiry. This is
particularly so in relation to statements or transcipts of evidence upon
which his final report was to be based..*

5.7. Having reached that view, it may be of reteeafor the ICA to pay attention also to the
Crown Solicitor's final bracket of advice. He inglied that it was therefore necessary to seek the
approval of the State Archivist pursuant to sect&nof theLibraries and Archives Act 1988
before disposing of the material, and then stabedfollowing in respect of private solicitors
engaged by the State/Crown to perform contractskktavhich | suggest may have applicability
to other member nations of the ICA on an archivatter not previously considered:

“In reaching the foregoing conclusions, | acknowlede the difficulty that
this may cause in that there may be potentially defmatory material
contained in the documents now held. However, thatannot affect the legal
position in terms of the operation of thelLibraries and Archives Act 1988nd
there is no doubt that the Act binds the Crown andaccordingly must be
complied with.

One other consequence of the foregoing conclusianthat the files now held
by private solicitors who are or have in the past ndertaken work on behalf

51 Exhibit 6 Lindeberg’s List of ExhibitsThe Shredding” to the Australian Senate Select Committee on Bloiked
Whistleblower Cases 25 January 1995.
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of the Crown may also contain public documents andccordingly would be
subject to the provisions of theLibraries and Archives Act 1988°

5.8. This advice was considered by the Goss Cabmel9 February 1990. It is important to
recall that in between Cabinet seeking the afodeadvice on 13 February 1990 and receiving
the Crown Solicitor’s opinion dated 16 February @99Ir Coyne’s solicitor served notice on the
Crown (i.e. the Department) by phone (14 Febru®30) and letter (15 February 1990) seeking
access to the Heiner Inquiry documents (and origioanplaints) pursuant t®ublic Service
Management and Employment Regulationa®8 recorded his clear intention to seek a court
ruling if access was denied by the Government,remdo destroy anything;

5.9. ltis recorded that Mr Walsh, who took thep call on 14 February 1990, informed Ms
Matchett over the phone about the solicitor's cahile she was in Hobart Tasmania on
departmental business. She later initialled theadepental memorandum on 21 February 1990
on her return to Brisbane, and the solicitor’'sdetizas in the possession of the Crown Solicitor
on 22 February 1990 together with Mr Coyne’s stiits letter of 8 February 1990;

The Crown’s position was “interim”

5.10. On 16 February 1990 Ms Matchett acknowledgedipt of Mr Coyne’s solicitor's letter of

8 February 1990, and indicated that a file of caimis allegedly could not be found. Of critical
importance, she informed them that the Crown pmsitvas “interim” and that legal advice was
on-going and it would be relayed to them in duersewonce the final position was known. She
gave that final advice on 22 May 198fier everything had either been shredded or disposed of
[Note Point 19 in the Chronology of Events which daonstrates that a file plainly existed];

5.11. Mr Stuart Tait, the acting Secretary of @ahi sent a copy of a draft letter (dated 19
February 1990) to Mr O’Shea, the Crown Solicitorpe sent to the State Archivist seeking her
approval for the urgent destruction of the Heinecuinents. The Crown Solicitor, while in
possession of Mr Coyne’s solicitor's letters, urgio@ably placing a legally enforceable access
request on the material in question, indicated tietsaw nothing objectionable in the letter,
which failed to mention Mr Coyne’s known demandslom material,

5.12. The other side of this equation is that M&ndVarner attended the Cabinet meeting of 19
February 1990 which undertook to take this urgenirge of action to shred the Heiner Inquiry
documents. As the Cabinet submissions have now taddéed in State Parliament, we now know
that Cabinet was informed that solicitors (for Mpy@e and Ms Dutney) were seeking access to
the records in question but had not yet servedita Wie now know, following the admission by
former Goss Environment and Heritage Minister thenHPat Comben, on Channel Nine’s
current affairs prograrBundayon 21 February 1999, that Cabinet was also taid shspected
abuse of children was going on at the Centre amddabords contained such evidence. The recent
Grundy revelations published rhe Courier-Mailin November 2001 concerning the pack-rape
of a 14-year-old Aboriginal girl at the Centre, aticht Mr Heiner asked questions about the
incident during his Inquiry, raises even more sggiconcerns about what was the full scope of
Cabinet’s state of knowledge when it ordered theediing. It seems inconceivable that Mr
Heiner, (a former Children’s Court Magistrate) wabulot have informed the Department about

52 ibid.
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such questioning when he handed over his commigaiath records) at the end of January 1990
to Minister Warner and Ms Matchett. As the Deparitak CEO, Ms Matchett had a statutory
duty under theChildren’s Services Act 1966 care for children placed into her care andanst
and, arguably, that should have been her first dutyughout instead of deferring to political
considerations coming out of Cabinet which may hadashed with that duty.

Executive Government knew

5.13. In evidence before the Senate Select Coeendh Unresolved Whistleblower Cases at
Parliament House Canberra on 29 May 1995, Mr Miclizenes for the Criminal Justice
Commission was in no doubt that the Goss Cabiet fully awarethat Mr Coyne was seeking
access to the material when it decided to seekntrgpproval to shred to stop its use in
litigation.>® There was some considerable bewilderment as toH®would be so sure on this
important legal point, and it took until March 1989discover why he knew. (See 5.14) There
are several places where this confirmation occubrgdhis is one such extract from Australian
SenateHansard29 February 1995 at p682:

"Senator ABETZ -Did that not alert you or the CJC that there was smething
of importance to Mr Coyne there? Documents had beeshredded, but the
official advice to him that they had been shreddedand the final advice
received was two months after the event?

Mr Barnes -1 do not see that the delay is either here or there There is no
doubt that the documents were destroyed at a time lwen the cabinet well
knew that Coyne wanted access to them. There is doubt about that at all.
Senator ABETZ -Are you saying that there is no doubt about that inyour
mind?

Mr Barnes- No, the

Senator ABETZ -Is there no doubt in your mind that cabinet knew tlat
Coyne wanted the documents?

Mr Barnes -1 am confident that is the casé (Underline added).

An undisclosed visit

5.14. It was discovered in March 1999, throughfregdom of information application against the
CJC, that in fact Mr Barnes had paid the Departrsewmeral visits and inspected the Heiner files
around late 1994/early 19%&fore giving evidence to the Senate Select Committedrmesolved
Whistleblower Cases and compiling the CJC’s Felpr885 submission. He withheld knowledge
of those visits from the Senate and my counsdieatitne. Later on, he astoundingly confirmed that
during those visits he became aware of the allegatdf child abuse but did not pursue them
because of their alleged time-lag. The above itdagrpetween him and Senator Abetz concerning
his certainty about Cabinet’s state of knowledgmbh®es understandable, and yet his visit and what
he saw remained hidden until years later when he faeced to disclose it because of my FOI
application against the CJC, and Mr Grundy's jolisti@activities;

%3 The admissions put to the Senate by Mr Barnesag M95 that Cabinet knew that the records wereired by Mr
Coyne at the time the decision to shred was made gafficient evidence for Mr Lindeberg’s counseéddrs lan
Callinan QC and Roland Peterson to present a dpsedianission to the Australian Senate on 7 Aug@861that it was
open to conclude that the Cabinet may have breattieggZiriminal Code (QIld).

The Public Records Bill 2001 (QId) — 2 "Reading Debate - The Shredding 42



The Lindeberg Declaration - Revisited

5.15. On the morning of 23 February 1990, the @zsinet faxed its letter to the State Archivist
and had the Heiner Inquiry material delivered tat&iArchives Building at Dutton Park, an outer
suburb away from the Executive Building. The lettdvised Ms McGregor that the material was of
a defamatory nature, and she was further advised:

“...that the material could not be fairly described as “Cabinet documents”
unless they were created for the purposes of subreisn to Cabinet. This
appears not to be the case and any claim by the Gum for “Crown Privilege”

would therefore, have little chance of success inrder to maintain the
confidentiality of the material.

The Government is of the view that the material, with | understand includes
tape recordings, computer discs and hand-written nes, is no longer required
or pertinent to the public record.

The question of the destruction of the material theefore falls within the
responsibility of the State Archivist under Section55 of the Libraries and
Archives Act 1988and your urgent advice is sought as to the appropriate
action to be taken in this regard.” Underline addexd

5.16. The letter didhot inform the archivist that the Government had bserved with due
notice of impending court proceedings (on 14 an&dBruary 1990) in which the Heiner Inquiry
documents were critically relevant, or that thev@rdhad been served with a notice by Mr Coyne
(on 8 February 1990) that he wished to exercisestaitory right of access to the certain parts
of the material under examination. The relevanti@ztbsubmissions reveal that Cabinet was
informed of these unresolved legal demands on dlcerdents. The letter diabt expressly state
that the Government was wishing to destroy the natéo prevent its use in litigation but
merely that the material was not required as far @se Government) was concerned;

5.17. It is known that the taped evidence gathbseMr Heiner consisted of approximately 100
hours of evidence. By approximately 1.45pm of tame day, Ms McGregor had reached her
decision that the material could be destroyed. f8ked the following letter back to Mr Tait on
23 February 1990 in the following terms:

“...Thank you for your letter of 23 February 1990 regarding the disposal of
certain records of an enquiry by Mr N J Heiner in November 1989 into
certain matters relating to the John Oxley Library Youth Centre.* These
records were delivered to my office on 23 Februaryl990. They were
examined by myself and Ms Kate McGuckin, Senior Arhivist, Users
Services. The records consisted mainly of tapes anttanscripts of
interviews and some associated notes and corresp@mte. | am satisfied
that they are not required for permanent retention.| hereby give approval,
under the terms of Section 55 of thé&ibraries and Archives Act 198or the
destruction of these records.

54 Exhibit 8 ibid.
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Arrangements have been made for the records to beturned to the Cabinet
Secretariat.”>®

* This appears to be a typing error as there is alpablic library in Brisbane called the John
Oxley Library. John Oxley was one of Queensland’s famous pioeqaprer/settlers.

5.18. On 5 March 1990 the Cabinet took the degisin a number of reasons with one such
reason beind...to reduce the risk of legal actions against ate parties involved...” In a
passage from a submission presented by the QuaednS§lavernment to the Senate Select
Committee on Unresolved Whistleblower Cases inye&fl95, it records that the following
matter came before Cabinet just prior to the denidbeing taken. It reveals the state of
knowledge present in the Cabinet at the time whevas asking the State Archivist to exercise
her discretion concerning the continuing welfarghaf material. The Cabinet submissions of 19
February and 5 March 1990, now publicly availaldenfirm that members of Cabinet knew
about legal demands on the records at all relgu@aet. The passage stated:

“...0n 5 March 1990, prior to giving approval for destruction of the
material, Cabinet was informed that representationshad been received
from a solicitor representing certain staff at theCentre.>® However, while
these representations had sought production of thmaterial, Cabinet was
advised that no legal action had actually been inisited (nor was any legal
action subsequently instituted)...?’

5.19. It needs to be understood that the abovensemt was written some five yeafier the
event. It is suggested that not only is the stat¢meite disingenuous but a rewriting of the
chronology of events with critical omissions whestarding that no legal action (i.e. court
proceedings) was ever instituted without pointing that there was no purpose in such a costly
legal venture against the Crown when the reasothioiforeshadowed action (i.e. access to the
documents) could not be achieved once the evideadebeen shredded. The chronology of
events shows that, at the time Cabinet orderedliredding, and when the shredding was carried
out, court proceedings were still anticipated aaishdp worked on by Mr Coyne's solicitors;

5.20. On 19 March 1990 Ms Matchett sought furtdwice from the Crown Solicitor regarding
Mr Coyne’s letter of 8 February 1990 and enclosezbpy of the Walsh Memorandum of 14
February 1990 which set out, in unequivocal terth& scope of the foreshadowed court
proceedings. Mr Coyne and his solicitors (includittge two relevant trade unions, the
Queensland Professional Officers' Association ande@sland Teachers' Union) were being led
to believe that the Crown’s position was stiliterim” thereby believing that access would be
achieved out-of-court because the Department waltinately have to comply with its
obligations undePublic Service Management and Employment Regul&@®rnThey took the

%% Exhibit 9 ibid.

%6 This admission is quite critical in the affair bese it gave an insight into the state of knowlealfgéne Cabinet at
the time. It was ultimately revealed when Mr Beattbled the relevant Cabinet submissions on 30 1888. On
examining the material, leading Australian crimibalrister Mr R F Greenwood QC advised in Augusi8L¢hat it
was sufficient to inculpate all members of Statdi@et in a breach of section 129 of tBeiminal Code (Qld)and
sections 31 and 32 of ti&riminal Justice Act 198%e later reaffirmed this view nationally on ChanNg@he’s current
affairs prograniSunday” on 21 February 1999.

" See Volume 1 Queensland Government pl7 SubmissindsSupplementary Submissions and Other Written
Material to Senate Select Committee on Unresolvéistiéblower Cases authorised to be published @ctb®95.
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reasonable view that a writ at such a stage ofangglegal discussions would be unnecessarily
provocative and premature, and not for a momeriewiah that the Crown would be secretly
destroying the evidence while such assurances éaad given and were being repeated,

5.21. On 22 March 1990 the Secretary to Cabinetemo Ms McGregor in the following terms:

“I refer to previous correspondence concerning thedisposal of certain
records of an enquiry conducted by Mr N J Heiner inNovember 1989 into
matters relating to the John Oxley Library Youth Centre (sic)*.

On 5 March 1990, Cabinet decided that the materiabe handed to the State
Archivist for destruction under the terms of sectim 55 of theLibraries and
Archives Act 1988 Accordingly, | am forwarding the material to you for

necessary action.”

* This is a repeat of a previous typing erroritashould have said John Oxley Youth
Centre.

True motives withheld from the archivist

5.22. ltis relevant to note in the above Cabietter that even then the archivist was not fully
informed of its real motives for destroying the erél. Notwithstanding that lack of frankness, it
is submitted that the archivist’'s professional dtads and duty to be impartial should have
caused her to ask, at the time, as to whether a&was actually threatening legal action or had
some legal claim on the material, albeit for a terapy period. Instead, it appears that she failed
to pay any attention whatsoever to any citizenigflh claim on the material inherent in her
public duty as independent keeper of public recamd only focused on what the Executive
Government wanted done;

5.23. The events of 23 March 1990, when the adhi@dding occurred, were recorded in two
documents obtain under freedom of information ftbm Department of Administrative Services.
The first State Archives memorandum dated 23 Madr@80 was written by Ms McGuckin,
senior archivist, which states:

“Ken Littleboy from Cabinet Office collected me from Queensland State
Archives on 23 March 1990 at 2.30pm. We went to thExecutive Building
and collected the records of the Inquiry by Mr N JHeiner, that Lee
McGregor and myself had inspected on 23 February 2®.

We took the box of records to the Family Services ilding where | took
possession of the records and myself and Trevor W&l from the
department destroyed them in a shredding machine.

All the records were destroyed - paper, cassettes@computer disc.”™

*8 Exhibit 13 Lindeberg’s List of ExhibitsThe Shredding” to the Australian Senate Select Committee on Bwlked
Whistleblower Cases 25 January 1995.
%9 Exhibit 14 ibid.
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No transparency before an irreversible act

5.24. The shredding was carried out in secrecypidic notice was given. Neither Mr Coyne
nor his solicitor, both interested parties in thelfare of the records, were officially informed
that this irreversible act was about to happen.yThere first officially told on 22 May 1990
despite their known interest in the continuing Bise of those public records upon which their
foreshadowed court proceeding was based;

5.25. Their democratic and lawful right under thke of law to seek injunctive relief through
the court to stay the shredding and seek a judictalpretation of the statute in question was
denied them by the willful act of destroying thedence and using deceitful information as a
delaying tactic. The Government's deception tha @rown Solicitor was still considering
whether access would be granted pursuanPublic Service Management and Employment
Regulation 65vas the key instrument used, along with an accogipg deception perpetrated
against its own State Archivist;

5.26. It is my declaration that the State Archivims lawfully and professionally entitled to be
informed beforehand of all the relevant known facts in the possession of thew@/State
associated the records she was appraising forti@teand/or disposal in order that he or she
might perform his/her duties impartially in the fiabnterest;

5.27. Furthermore, had full disclosure occurre@, pnoper impartial functioning of her role in
accordance with the law and ICA standards wouldanshould never have permitted her to
approve the shredding, which in turn would havens#ee archivist being instrumental in
ensuring and protecting the administration of pestinstead of being party to its obstruction,
albeit unknowingly;

5.28. The Goss Cabinet had three Ministers gedliin law, with the new Queensland Premier
the Hon Wayne Goss MLA being a practising solicifbihen Queensland Attorney-General the
Hon Dean Wells MLA was in attendance at the critiCabinet meetings. It is difficult to
understand how such a reckless course of actidestroy public records known to be required
by a citizen could be embarked on unintentionallyis now known through the tabling of
relevant Cabinet submissiSfisthat the Cabinet was fully aware that the recandguestion
were being sought by Mr Coyne’s solicitors but dtwwyas yet to be servedhis critically
relevant information was withheld from the archivis Cabinet correspondence with her

Hidden motives and outside influences

5.29. Put at its best, had full and frank disctesio the archivist occurred, it may have stopped
the Government — assuming its motives were in fface andoona fidethroughout - embarking
on a such reckless venture and allowed the admatimt of justice to take its proper course.
However, more disturbing evidence has emerged coimge child abuse within a State-run
institution, and now, it remains an open questtuat {perhaps the Goss Government may have
had another hidden agenda to fulfil when comingfface. The shredding permitted the known

0 See Statélansard30-31 July 1988.

The Public Records Bill 2001 (QId) — 2 "Reading Debate - The Shredding 46



The Lindeberg Declaration - Revisited

staff misconduct to be destroyed and not used ag#inse Youth Worker stéff whose unions
(the Australian Workers’ Union (AWUY, and the Queensland State Services Union) hadtdirec
lines of communication into and considerable inflcee within the new Labor Government
(before and after coming to office), particulatyetAWU. The Australian Labor Party (ALP) had
been in the political wilderness in Queenslandcfose on 32 years and for the first time had the
opportunity to wield unfettered power in Queenslanthicameral system of government. Also,
within the high ranks of the public service acrgsseral departments, self-interest existed to
ensure that the May 1988 pack-rape of a female J@tate, which was covered up by the
system at the time, never saw the light of dayebpect of the pack-rape incident, it brought the
Queensland Teachers Union into the equation givet bne of the teachers, Ms Karen
Mersiadies, was seeking access to the Heiner pgegords too when we now know, a decade
later, she was on the outing and that the incidexsta feature in the Inquiry;

5.30. The approval to shred has been sheetedtbaitle archivist by the Goss Cabinet and
Beattie Labor Government without recognising tha¢ frocess, in which it (i.e. the Goss
Cabinet) played a vital and initiating part, waslf far from being transparent and honest;

5.31. It is quite clear that a disposal documeitha thorough checklist of "archival-value"
guestions should accompany every appraisal apilicat the sentencing of public records, and
made a schedule under the proposed Public RecaldéSBe Point 11). It should include a
declaration to be signed by the applicant thatrdugiired information is answered honestly and
to the best of the applicant's knowledge with aalegnderstanding that if discovered to be
untruthful, appropriate penalties will follow. Anffence of deliberately misleading the State
Archivist and his/her agents in the performanctheir duties should also be included,;

5.32. Over the years, as this Affair has beemmgited to be explained away, the discarded and
redundant advice of 23 January 1990 offered toOiapartment when it was thought that the
records belonged to Mr Heiner and were not theesuilgf legal proceedings became the “final"
advice to justify the shredding. On 16 February,M&ch and 8 May 1990, the Department
promised the prospective litigants - ewadter the decision to shred had been taken and carried
out - that once the "final" advice arrived they Wbbe given it; however, when one remains
applies the chronology of events honestly, thegaly had in it on 23 January 1990, but never
disclosed it or described it as "final" at the tintedbecame recycled advice to suit their purpose
as the questions mounted about the shredding. g peof the 23 January 1990 advice, Crown
Law says that it enclosed suggested draft lettebetsent to the parties who were seeking access
to the (Heiner Inquiry) records telling them thia¢ trecords had been destroyed. The letter was
never used because the Department knew the legak dtad changed, bringing forward a new
set of legal questions and consequently the recoeds kept for another 8 weeks;

5.33. In evidence to the Senate Select Committegromsolved Whistleblower Cases in 1995,
the "final" Crown Law advice letters to the partidated 22 May, were presented as originating
from the 23 January 1990 Crown Law advice becausather relevant Crown Law advices of
18 April and 18 May 1990 remained concealed did metome public until late 1996 and in
March 1997 respectively. It was suggested by th€ at this key communication of 22 May
1990 was held back by Ms Matchett for reasons whiehe"...less than frank with the union"

%1 See Forde Commission of Inquiry into the Abus€bildren in Queensland Institutions section.
%2 Queensland'’s largest trade union and affiliatetheoALP. Mr Goss, although non-aligned, owed hesagion to the
ALP leadership to the AWU and its factionally akghMP’s.
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but which, although undesirable, did not, in theC8Jview, give rise to suspected official
misconduct because the CJC did hotimagine that would be unusu&f In fact, they were
different letters constructed with a different staf knowledge at a different time. They were
constructed by the Department and the Office of@rhaw in May 1990 when it was known
that Public Service Management and Employment Regul&tdmad always applied but was not
publicly acknowledged and deliberately perverted ®gvernment (including the Office of
Crown Law) by using delaying-tactics and dissentlof the highest order which allowed
everything to be destroyed.

6. THE ROLE OF THE STATE ARCHIVIST AFTER THE SHREDDING

6.1. It is submitted that the role of the Statehwvist is just as critical in this Affaiafter the
event as it was before the shredding occurred. 8\this clear that the Heiner Inquiry documents
were irretrievably lost once they were shredded, chey to uphold the law pursuant to the
Libraries and Archives Act 198€riminal Justice Act 198% Criminal Code (Qld)yand archival
professional standards and public sector ethieaidstrds was not at the time or has never been
relieved or diminished since if the law and archistandards were breached, or suspected of
being breached in February 1990 when she wasdpgtoached by the Secretary of Cabinet to
exercise her sentencing discretion;

An enduring public duty

6.2. If one takes the reasonable view that a dex®fraud was perpetrated against Ms
McGregor by Executive Government and othbedore 23 March 1990 to achieve a desired
outcome, then it is the other arm of my declaratf@t once the deception was discovered by her
or revealed to her in her capacity as a publicc@fiand official keeper of public records, her
non-transferable obligation to the protection ofblpu records, and, more particularly, the
administration of justice (insofar as State/Fedémahives play a role regarding the records of
the Crown/State when facing known impending angvending litigation) should have been
awakened within her;

6.3. However, on the face of the evidence, shenhgsr been moved in either regard to break the
chain of misconduct. It is this additional “acceysafter-the-fact” area in respect of the
shredding of the Heiner Inquiry documents and eelanatters which the ICA must consider
otherwise proper archival standards and ethicste@dCA’s mission would appear to have no
relevanceafter an illegal shredding has occurred and broughtht drchivist's or public’s
attention;

6.4. This important point was addressed by Mr Chiusley in his independent analysis in the
following manner:

“6.13 If the CJC'’s view goes unchallenged, it hefpto lower the benchmark
for archival responsibility. If that is allowed to happen, government

53 See Senatdansard23 February 1995 p124 Senate Select Committeenvesolved Whistleblower Cases
54 Now replaced with th€rime and Misconduct Act 2001
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archivists had better watch out. _Aggrieved whistlblowers come from
behind. All the forces of established interests are ramgl against them. But
they keep coming and each case prepares the groubetter for the next one.
Next time someone is aggrieved in a disposal case tissues will be better
defined because of what has happened in the Hein€ase.

6.14 The Heiner Case helps define the issues foretimext person who is
aggrieved by destruction of public records which deies them the
opportunity to take their case further. Sooner orlater someone in that
position is going to make the connection betweenahwrong they feel when
the records needed to make their case are deniedetim and the compliant
archivist who made that possible. When that day enes, archivists better
have answers on where their responsibility lies."nderline adde)®

6.5. The revelations about the shredding firsuoed on Wednesday 11 April 1990 when one
of Brisbane’s morning newspapéerhe Surinow closed] splashed across its front palgabbr
Blocks Secret Prob& and of relevance the Hon Minister Warner made fiieowing public
statement justifying the shredding:

“Because the inquiry was terminated there was no pot in retaining the
information.” ©®°

6.6. It is worth noting that the Minister did reaty that the material was shredded to prevent its
use in litigation in accord with the Cabinet's dgon (which was subsequently confirmed in
State Parliament in May 1993 and confirmed on 3§ 1998 when the Cabinet submissions
were tabled in State Parliament). Instead she lfalsartrayed to the public the myth that the
records were not required by the State or anyose &he failed to inform the public also that
her Department held the Dutney memorandum of 1 M&@90 spelling out that the lives of
children were at risk because of the unacceptamelct of certain staff, and yet, the Cabinet
went ahead and shredded the material recordingutiasceptable conduct (even recording an
incident of alleged criminal paedophilia) in orderprotect the careers of Centre staff so that it
could never be used against them.

Undoubted knowledge after the event

6.7. On 17 May 1990 Mr Coyne wrote the followirggtér under a DFSAIA letterhead to Ms
McGregor which, by any standard, must have aldntdio the true status of the documents she
had approved to be destroyed on 23 February 199@aldl:

“Dear Ms McGregor

% See p97 Submissions and documents Senate Commitiesvileges 63rd Report December 1996: The Hurle
Analysis page 21.

% Exhibit 15 Lindeberg’s List of ExhibitsThe Shredding” to the Australian Senate Select Committee on Bloiked
Whistleblower Cases 25 January 1995.
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Re: THE INVESTIGATION OF COMPLAINTS BY CERTAIN
MEMBERS OF STAFF AT JOHN OXLEY YOUTH CENTRE BY MR N
HEINER

Mr Heiner conducted an investigation of complaintsby certain members of
staff at John Oxley Youth Centre in late 1989 andaly 1990. Documents
associated with this investigation are held by théepartment of Family
Services and Aboriginal and Islander Affairs.

My solicitor and | have made legitimate requests fo a copy of these
documents. The Director-General is still seeking gl advice and has been
fully aware of the possibility of legal action.

According to The Sun newspaper of 11th April 1990, all documents and
material tendered at the Inquiry were destroyed. Tle destruction of
documents has never been confirmed in writing by th Department.

| feel certain the Director-General would not requet the destruction of
documents before legal advice was received and whéegal action was
known to be forthcoming if documents were not provded to me.

Given that the State Archivist has the power to disose of public records, |
request that these documents not be disposed of bef my request for a
copy is decided. It is my intention to have my regest determined in a court
if necessary.

If you are unable to comply with this request pleas contact me.*’

No authority to direct the archivist

6.8. In documents released to me under freedoimf@fmation in May 1996 after considerable
delay in that process during the Goss regime — idisely, and oddly, after the Borbidge
Government announced the appointment of two bardsto investigate my allegations - it
revealed that Ms McGregor immediately phoned anedathe Coyne letter to Mr Walsh of
DFSAIA. He was not her accountable officerState Archives at the time came under the
Department of the Premier and Minister for Econoamnd Trade Developments, and Minister for
the Arts. State Archives came within the Arts paitf. Mr Walsh had no legislative authority to
instruct her in how to perform her public dutiesastly and impartially under thabraries and
Archives Act 1988and it is open to conclude that his unauthorise@rierence and her
compliance with it, may have breached sectionsr¢ll3® of theCriminal Justice Act 198%he
said on the fax dated 18 May 1990:

“Trevor

7 see p20 Submissions and documents Senate Comaofifewileges 63rd Report December 1996.
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This is a letter received from Peter Coyne. | spoké& him briefly by phone
yesterday before receiving this letter & indicatedthat | could not comment
on the matter.

Lee McGregor.”
On the same fax sheet Mr Walsh handwrote:

“I rang Lee McGregor & advised that there is no neé to respond to Mr
Coyne’s letter but that she should refer him back @ me if he re-contacts
her. | advised Ms McGregor that the matter is beinghandled by the Crown
Solicitor.

Trevor Walsh 18/5/90.”

6.9. On a State Archives memorandum dated 30 M¥0 under the headindlsposal of
Records - John Oxley Youth Centre”of particular relevance to this bracket of evidemds
McGregor recorded:

“...0n 17 May 1990 | was contacted by phone by Mr &er Coyne, who had
been manager of the John Oxley Youth Centre at théme of the enquiry,
asking for confirmation that the records had been dstroyed. Acting on the
advice from Mr Trevor Walsh, a senior Officer of the Department of
Family Services and Aboriginal and Islander Affairs | declined to make
any comment to Mr Coyne beyond suggesting that hiswyer should deal
directly with the Department or with the Crown Solicitor’s Office.

Lee McGregor
State Archivist.”®®

Betrayal or intimidation

6.10. The question arising is where did the aistiszimpartial public duty lie? There is no
doubt that she was made aware that Mr Coyne hada tlaim on the documents. The fresh
information (if indeed it was fresh to her) couladdashould have been verified by her by either
further questioning Mr Coyne, his Department or @féce of Cabinet. In fact, her action at that
point had the potential to see an archivist capablgiggering a major constitutional crisis in
Queensland because the integrity of her office beehprima facieabused if she was satisfied
or even if she had a mere suspicion that a delidataception had been perpetrated against her
designed to cause her to act in a partisan mameer of a wider conspiracy to obstruct Mr
Coyne's known legal rights in destroying known andidreseeable evidence;

6.11. From that point, she was obliged to repertsuspicions pursuant to (now) section 37(2)
of the Criminal Justice Act 1989n order to uphold the integrity and independeoicker public

8 Exhibit 17 p2 Lindeberg’s List of ExhibitsThe Shredding” to the Australian Senate Select Committee on
Unresolved Whistleblower Cases 25 January 1995.
&9 Formerly section 2.23 &@riminal Justice Act 1989
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office. Notwithstanding that ignorance of the lasvno defence, it is not clear whether the
archivist even realised that th@&riminal Justice Act 198%ad to be considered in the
performance of her task as théraries and Archives Act 1988oes not forbid deceptive

conduct being foisted on the archivist by anyonkee hew Public Records Bill 2001 is still

deficient in that regard;

6.12. Instead she liaised with the Department aasl advised by the very same public official,
Mr Walsh, who (i) had been served with notice op@nding litigation by Mr Coyne’s solicitor
on 14 February 1990; (ii) had first-hand knowledgeMr Coyne’s demand for statutory access
pursuant tdPublic Service Management and Employment Regul&tp(ii) knew that some of
the complaints concerned suspected abuse of chjlgr@ssibly including the 1988 pack-rape
incident; and (iv) had assisted in shredding théema on 23 March 1990 which he knew Mr
Coyne was still seeking access to thereby obsiittis ( Mr Coyne’s) legal rights;

6.13. However, there is another disturbing twisthe sequence of events which cannot be ruled
out other than putting Ms McGregor under oath befarproperly constituted tribunal in order
the air of suspicion can be cleared. The twishis: tlf she reported the Cabinet over its on-the-
record deception against her own office, would Baaeporting on herself if she enjoyed that
same state of knowledge obtained by other meares tikephone calls from the Cabinet
Secretary? Ms McGregor was apparently unaware of Qdyne's legal rights before the
shredding and therefore had nothing to worry aliiostie complied with her duty to report the
suspected official misconduct involved, but she dat, and, on the weight of compelling
evidence, only worsened the situation when she tmbkce and assistance of another public
official who had othemprima faciemotives in keeping Mr Coyne in the dark, and wiaal Imo
lawful authority whatsoever to advise her in hove sihould properly perform her duties under
the Libraries and Archives Act 1988lotwithstanding she may seek advice from whomsgever
but under these circumstances it was imperativénéorto maintain and be seen to maintain her
statutory independence and it could hardly be Hzadl Mr Walsh came to the matter with an
impartial mind disinterested in the outcome, andhaps all were joined in a conspiracy to defeat
Mr Coyne's known course of justice;

6.14. On the face of compelling evidence, theme loa little doubt that she knew, as from 17
May 1990, that the Heiner Inquiry documents in faetre requiredcontrary to the official
information given to her by the Goss Cabinet or-2Bruary 1990, and that the material was also
foreseeable or foreseen evidence, and that shapg@mdved its destruction - but she did nothing
to preserve the impartial administration of justilteis submitted that at that point she had an
unequivocal lawful and professional duty to acptotect the integrity of her role pursuant to the
Libraries and Archives Act 1988nd the ICA’s mission, and to act pursuant to ldngful
obligations of theCriminal Justice Act 1989t remains open that Mr Coyne may not have been
telling her anything new concerning the legal dedsaan the records she had approved to be
shredded, and therefore, she, along with Mr Wadstd (others) had a vested (joint-inculpatory)
interest in the outcome of who knew what, when amét was done with a certain state of
knowledge to the records Mr Coyne was seeking inébion on;

6.15. It is submitted that the following extradrh the ICA’s Code of Ethics is relevant:-

1. Archivists should protect the integrity of archival material and thus
guarantee that it continues to be reliable evidencef the past.
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The primary duty of archivists is to maintain th&egrity of the

records in their care and custody. In the accahpient of this duty
they must have regard to the legitimate, but somesti conflicting,

rights and interests of employers, owners, datgestd and users,
past, present and future. The objectivity and imglgty of archivists

is the measure of their professionalism. They khoesist pressure
from any source to manipulate evidence so as teeanor distort
facts.”

Continuing silence

6.16. Instead, Ms McGregor steadfastly refusegbublicly repudiate the shredding and the
subsequent CJC misrepresentation of her properfaplas yet unknown reasons over a decade,
despite the issue constantly rearing its head @ rttedia, various Parliaments, professional
literature and seminars. She carried her silengehiar recent retirement. It is recognised that the
potential legal/political angrrima faciecriminal ramifications flowing out of a rejectiaf the
so-called official Queensland position of her rolere and remain extremely grave. These
consequences are now evident in the findings oMbeis/Howard Report with the unresolved
guestions of whether the open criminal findings matymately encompass the entire Goss
Cabinet and others, and the more recent revelatibokild abuse at the Centre throwing a new
light on everything. Nevertheless, while she remdisilent for a decade, others have not. This
important gap has been filled by contradictory masi coming from the CJC and former Crown
Solicitor, all publicly misrepresenting her stamytauty, which has been necessary to cover up
the illegality of the shredding in which all nowveaa stake in keeping it buried;

6.17. It is suggested if the archives link in tmain of maladministration and misconduct in the
administration of justice is not broken by a relgtv&tate or federal archivist, then the task may
have to fall on fellow archivists in the world comnity bound by the ICA’s Code of Ethics. It
should also concern the media, civil liberties, & society and Barristers’ Bar if principle
counts for more than just looking after matesslipiainly impermissible that the profession’s
mission be abused or used as a device to unlawdi@troy evidence, cover up child abuse,
obstruct the administration of justice and deny eitigen in a democracy his/her right of access,
by statute or court order, to public records hatdhe relevant time, under an archivist’s lawful
control;

6.18. It is submitted that the following extrairh the ICA’s Code of Ethics is also relevant:-

8. Archivists should use the special trust given to #m in the general
interest and avoid using their position to unfairly benefit themselves or
others.

Archivists must refrain from activities which mighprejudice their
professional integrity, objectivity and impartiglitThey should not benefit
financially or otherwise personally to the detrirhehinstitutions, users and
colleagues....”
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7. THE ROLE OF STATE ARCHIVIST POSTTHE CJC'S ARCHIVAL STANDARDS

DECLARATION

7.1. The shredding was brought to the attention of Gd€ by me on 14 December 1990 to
investigate its legality under a charge - knowritae Coyne case" - used to dismiss me from my
job as a trade union official. Throughout the entperiod of this affair, the CJC never

interviewed the State Archivist once (as far asghblic record indicates), and permitted her to
retire in late 1999/early 2000 without having taokin her extraordinary conduct associated
with the shredding and its aftermath reaching ek a decade;

7.2. The CJC did not and has never issued oraeasip Government Department or the Cabinet
Office pursuant to Part 3 of theriminal Justice Act 1988 hand over all relevant documents
associated with the shredding. In the first instaibevrote to the Cabinet Secretary in April 1991
seeking details associated with the shredding &eg tvere provided in part in return. Of

relevance to this submission, the Cabinet Secrgiaimyted out that prior approval was sought
and obtained from the State Archivist before theedtling occurred but mentioned nothing of
the lawful demands on the material at the time;

7.3. On 31 May 1991 the CJC dismissed the complaint asserting thatréioerds were
destroyed lawfully because approval from the Statehivist pursuant to thd.ibraries and
Archives Act 1988vas sought and obtained before the shredding mtuin my respongel
argued that it was not just a matter of whetherAtahivist gave his/her approval beforehand but
on what information her decision was based;

7.4. The CJC officially responded on 23 August f8®y indicating that the Archivist was
informed beforehand by Cabinet that the materiad nat required which brought an immediate
response from me that the records were in factgostught by Mr Coyne (and his union), and
consequently the approval was obtained by decepteans.

Misrepresenting the archivist's proper role in 1993

7.5. In mid-1992 the CJC contracted then bamigieNoel Francis Nundn [now a Stipendiary
Magistrate in Brisbane] on a “pro-tempore” basishi® review my complaint. Once again, he did
not interview the State Archivist but did intervidr Coyne and myself at CJC Headquarters in
August 1992. On 20 January 1993 the CJC'’s firsttipms(which still remains relevant to the
CJC) in respect of the role of the State Archiinghis affair was put in writing. It stated:

9 Exhibit 24 ibid.

1 Exhibit 25 p1. ibid.

2 Exhibit 26. ibid.

It was unknown to Mr Lindeberg at the time that Munan was formerly an ALP activist, member of the
Association of Labor Lawyers (just as Mr Barneshef CJC was along with Mr Goss), and former worldntieague
of Mr Goss (prior to him entering Parliament) a¢ thaxton Street Legal Service which was centreoruapro bono
basis by solicitors for the general community wioald not afford their prospective legal expensédss Telationship,
known by the CJC and Mr Nunan himself, plainly giyirise to apprehended bias, did not concern tt@ \@den
contracting Mr Nunan to investigapgima faciemisconduct by the Goss Cabinet. Neither did itseslim to declare
this connection to Messrs Lindeberg and Coyne igusti 1992, nor cause him to decline the commissithat any
perception of possible bias could be avoided, hébecmay have knowingly brought his profession thirepute.
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"...When interviewed you (i.e. Mr Lindeberg) couldnot point to any specific
section of theLibraries and Archives Act 1988hich had been breached but
you thought that the State Archivist had been miské because she was not
informed that the documents were required for the prposes of litigation.
There is no offence of misleading the State Archist and under the Act he
or she would appear to have an almost unfretted (©) discretion to decide
which public records should be preserved and whichrecords can be
destroyed. Therefore | can see no breaches of thst...” "

7.6. It remains my constant position that the &Sfatchivist could not perform her public duties
honestly and impartially pursuant to théraries and Archives Act 1988 all relevant facts
were not provided to her when deciding the fatgwblic records under the appraisal process.
This position was argued publicly for years and @94, for the first time, before the Australian
Senate in the form of its Select Committee on Rubiterest Whistleblowing chairman by
Senator Jocelyn Newm&rMy first submission was called "Unprincipled Coutlin Many High
Places";

7.7. The aforesaid Senate Select Committee unasigneacommended in its report that the
Heiner Affair be investigated by the Goss Governmérmrefused. The Australian Senate then
established the Senate Select Committee into UlwexsdNhistleblower Cases in December
1994 which specifically cited the Heiner documemtesiding within its Terms of Reference for
examination. The Committee was chaired by Tasmahldh Senator Shayne Murpfyand met
throughout 1995. Its first public hearings occurnedBrisbane on 23 February 1995. The CJC
appeared before the Committee as | did with onaustralia’s most eminent senior counsel Mr
lan Callinan QC (now Justice of the High Court aisfralia) and junior counsel Mr Roland D
Peterson.

Misrepresenting the archivist’s proper role in 1995

7.8. On 23 February 1995 Mr Barnes, for the CJ@edhe following evidence to the Murphy
Select Committee concerning the so-called propkr ob the State Archivist pursuant to the
Libraries and Archives Act 1988y limiting it thus:

"...We have to look at the archivist, because Mr Lideberg is concerned that
her actions in authorizing the destruction were ingpropriate. You are
aware that the advice of the archivist was sought dzause the Crown
Solicitor said that these documents could be publicecords. The archivist's
duty is to preserve public records which may be dfistorical public interest;
her duty is not to preserve documents which other gople may want to
access for some personal or private reason. She hasduty to protect
documents that will reflect the history of the stag. Certainly she can only

™ Exhibit 36 p2 Lindeberg's List of ExhibitsThe Shredding” to the Australian Senate Select Committee on
Unresolved Whistleblower Cases 25 January 1995.

S This Committee took evidence from whistleblowenotighout Australia, as well as State Governmentskardies
and academics interested in the issue to assisFeleral Parliament formulate national whistlebloyweotection
legislation. Senator Jocelyn Newman produced aiorars reportin The Public Interest” in August 1994. Federal
legislation in the area of whistleblower protectlmas yet to be presented to the House of Représ@sta

8 1n 2001, Senator Murphy defected from the ALP ¢odme an Independent.
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and

preserve public records, but there is no commonalt necessarily between
public records and records to which Coyne and othepublic servants may
be entitled to access pursuant to regulations madender the Public Service
Management and Employment Act.

In my submission, the fact that people may have baewanting to see these
documents - and there is no doubt the government lew that Coyne wanted
to see the documents - does not bear on the arclEts decision about
whether these are documents that the public shouldave a right to access
forevermore, if necessary. That is the nature of th discretion that the

archivist exercises. The question about whether pple have a right to

access these documents is properly to be determinedetween the
department, the owner of the document and the peoplwho say that they
have got that right. That is nothing to do with thearchivist, so | suggest to
you that the fact that was not conveyed to the arébist is neither here nor

there. That has no bearing on the exercise of heiistretion.””’

"...Mr Lindeberg has a view about the obligation of the archivist. The
commission does not share that view. Its view is bad on legal advice it
obtained from the barrister it retained to do the job”"®

An unthinkable act - especially for a Government

7.9. In a submission before the Senate Select Comnuttemy behalf, Mr Callinan QC set out
what he saw the law required in relation to thendeilnquiry documents with Mr Coyne’s

solicitor's letters in the system:

"Although in turn there is no reference to defamatbn, there are only two
possible types of proceedings that could possiblyebcontemplated at that
stage. Those proceedings would either be defamatiam proceedings by way
of prerogative writ or judicial review to get acces to the documents. So, in
either case, those documents were critically impaaht and critically relevant
to any proceedings that Mr Coyne might take.*

Mr Callinan QC said further:

"...The real point, on any view of this matter, isthat legal proceedings that
were threatened would inevitably involve necessaryrecourse of the
documents. The documents ought not, for that reaspnto have been
destroyed."®

7 Evidence to the Murphy Select Committee Sehktesard23 February 1995 p108.
ibid.p137.
"% ibid. p38

80 ihid.
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7.10. Mr Callinan QC gave further expression oralegguments concerning the course of justice
which appears not to have exercised the mindseoX{lC in any depth during its examination of
the evidence, despite this issue being one ofdreaements in my allegation. He said:

“...The course of justice, when it begins to runsia matter that has been much
debated in the court and there is a serious open gstion about when the
course of justice does begin to run in cases. Ceirtiy/, on no view, can that
issue be as shortly and quickly dismissed as ittisere.*

The real point about the matter is that it does noimatter when, in technical

terms, justice begins to run. What is critical is hat a party in possession of
documents knows that those documents might be reqad for the purposes of
litigation and consciously takes a decision to desy them. That is

unthinkable. If one had commercial litigation between two corporations and it

emerged that one of the corporations knowing or baving that there was

even a chance it might be sued, took a decisiondestroy evidence, that would
be regarded as conduct if the greatest seriousnessiuch more serious, might
| suggest, if done by a government®

(*The CJC's view in its February 1995 submissio.p4

7.11 The CJC gave contradictory evidence to the SenalecSCommittee which | contended
misrepresented the proper role of the archivisboth cases. My junior counsel Mr Peterson
wrote to the Committee on 26 May 1995 informing 8enators that:

“...the significance of shredding “public records” with haste is, to say the
least, monumentally indefensible in our system ofistice...”

Destroying public records in an allegedly free soety

7.12. Former Crown Solicitor Mr Ken O'Shea had anvwrandum tabled in the Queensland
Parliament on 21 March 1995 relating to this brackesvidence which also went to the Senate
Select Committee. He said:

"The Libraries and Archives Act 1988eposes a wide discretion in the Chief
Archivist to authorise destruction of "Public Records" (which is what the
Crown's ownership of the Heiner Documents made thejn Cabinet clearly
had a right to seek their destruction and, althougH did not advice her on the
guestion, the Chief Archivist was clearly within he rights in authorising their
destruction.

In a free society, a person (and this includes thérown) does not need to find
an enabling law to enable that person to destroy &ior her own property. In a
free society a person (which, as | said, includekdé Crown) may do what he

ibid.p39.
82 See Volume 3 Shredding of the Heiner Documents pliyirSelect Committee Submissions, Supplementary
Submissions and Other Written Material authorigeld published by Australian Senate October 1995.
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likes with his property, including destroying it, unless there is some positive
law preventing its destruction."®

7.13. In my Submission in Reply dated 3 July 189%he Senate Select Committee, | made the
following comment challenging the Crown Solicitorstions of the “unfettered ownership of
public records” (which | suggest is of particulatevance in the independent mission of archives)
and about his concept of a so-called “free society”

“...Mr O'Shea speaks about the Government's right todestroy its "own"
property in accordance with a Statutory regime pernitted under the Libraries
and Archives Act 1988 He opens up an astounding range of questions
concerning the real ownership of public records, ath on what factual basis
such records may be destroyed while avoiding the adéity that the records in
guestion had a statutory demand on them, and were eguired for
foreshadowed litigation of which the Departmental Drector-General Ms
Matchett, who took them into her possession from MHeiner, unquestionably
knew about.

Mr O'Shea seems to believe that one individual's ght to seek a judicial
review of a statute concerning access to certainr(any) public records, within
the rule of law, can be thwarted by the Crown wilfuly destroying such official
records in full knowledge of such a demand becaugbe Government of the
day allegedly owns public records. He then boldly alls such an act as a
pointer of "a free society!"

The government of the day, their servants and theilegal officers are the mere
custodian in bailment of such records on behalf onthe Crown in
perpetuity.”

The Hurley Challenge

7.14. Despite the CJC’s misrepresentation of thhigist's proper role, it was not challenged by
the Committee and remains on the public record reefbe Australian Federal Parliament.
However, in March 1996 then Chief Victorian ArclaviMr Chris Hurley (and then Australian

representative on the International Council on Are$) independently took up the challenge in
his expert analysis of the shredding based in ege@rovided to the Murphy Select Committee.
A copy of his analysis was provided to the CJC gnetenland’s State Archivist bringing no

public response. Of relevance to the ICA and othkesmade the following significant and

compelling conclusions:

8 See Volume 1 Queensland Government SubmissionSapplementary Submissions and Other Written Maltégi
Senate Select Committee on Unresolved Whistlebl@eees authorised to be published October 1995.

84 See Volume 3 Shredding of the Heiner Documentadélerg’s Submission in Reply dated 3 July 1995 p22
Murphy Select Committee Submissions, Supplemenfafymissions and Other Written Material authorisede
published by Australian Senate October 1995.
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“9.1 The original destruction appears to have beethe incautious act of a
newly-elected government trying to escape the corgeences of an ill-
conceived decision of its predecessor. Like a miliVatergate, the real harm
came not from the original decision but from subsegent efforts to justify it

and to minimise the damage.

9.2 The Goss government was ill-advised to have uedaken document
destruction in this way. It is highly unusual, afer all, for the disposal of a
particular set of records (usually an administrative housekeeping matter) to
be dealt with at cabinet level. The advice from Gywn Solicitor O’'Shea said
the State Archivist's concurrence was mandatory butneither he nor any
other adviser seems, at that early stage, to haversidered the question
whether the Archivist’s discretion involved a congileration of issues in any
way related to the government’s reasons for wantingp destroy the records
or any reasons citizens (historians apart) might hae for wishing them to be
preserved. So far as those reasons were concerndte Archivist appears to
have been treated as rubber stamp.

9.3 It was only subsequently, when the whistleblows concerned voiced
their objections and refused to be put off, that te Queensland Government,
the Crown Solicitor, and the CJC developed and artiulated theories about
the nature of the Archivist's discretion and her poper role. At each stage
in the development and defence of their position,he persistence of the
whistleblowers compelled them to advance more and ane outrageous
arguments in order to sustain the flawed logic ofhe official Queensland
position.

9.4 Finally, the official Queensland position collpses under its own
internal contradictions. On the one hand, the Sta Archivist has an
unfettered discretion to destroy records, potentidy the power to retain or
approve the destruction of official records on anygrounds she chooses,
arbitrarily, or by whatever whim takes her fancy in the passing moment.
On the other hand, she is most severely limited t@a consideration of
historical value and it is not her proper function to consider any other
ground for retention. The first proposition is based on the absence of any
“legal/legislative provision” bearing on the matter and the second is
advanced despite the absence of such provision mesting the archivist's
discretion in the way suggested.

9.5 The professional associations - the AustraliaBociety of Archivists
(ASA) and the Records Management Association of Atralia (RMAA) have
long argued the propriety of submitting records diposal practices to
professional review in the interests of public acamtability (not just
preservation of an historical record). Nowhere hashe opposing case (that
governments are free to destroy records at their o discretion subject only
to a consideration of historical value and that Stee archives authorities
have no role to play in support of accountability)been so strongly and
persistently placed on the public record. _It cannbbe allowed to stand
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ASA and RMAA should take up the challenge and do wditever is necessary
to place on the public record their opposition to lhe stance taken by the
Queensland authorities in the Heiner case.” Underline addef®

7.15. It is this challenge which | suggest stitinfronts the international community of

archivists, and the Queensland Legislative Asseniiblgny opinion, unless it is roundly rejected,
as Mr Hurley has suggested, it has the potentigletwert and misrepresent the ICA’s mission,
its Code of Ethics and the Public Records Bill 20QId) in a profound manner.

8. THE ROLE OF THE STATE ARCHIVIST POSTTHE MORRIS/HOWARD REPORT

8.1. On 7 May 1996 the Borbidge Queensland Goveminmappointed two independent
barristers-at-law, Messrs Anthony Morris QC and BdWwHoward, to investigate (on the papers
held by various Government Departments and agénties Lindeberg allegations and the
Harris/Reynolds allegations. They were to estabiighlegality or otherwise of my allegations,
and recommend to the Queensland Government whatpablic inquiry was warranted. On 10
October 1996 Queensland Premier the Hon Rob Boebi§A tabled the Morris/Howard
Report;

8.2. | understand that Mr John McDorf8)af Canadian National Archives and Chairman of the
ICA’s Committee on Electronic and Other Current &es has a copy of the Repdft;

8.3. Messrs Morris QC and Howard found that theedtling was illegal, and went on to find
that it was open to conclude that serious crimarad official misconduct offences had been
committed involving:

() the destruction of evidence which may have beequired for judicial
proceedings [section 129 of tkeiminal Code (QId);

(i) obstructing justice and/or perverting the csmpf justice; [section 140 and 132 of the
Criminal Code (QId)

(i) abuse of office; [section 92(1) of tl&riminal Code (QId)

(iv) official misconduct within the meaning of Sexts 31 and 32 of th€riminal Justice
Act 1989%°

8.4. The offences invited prison sentences ranfjomg one to seven years. They found that the
Libraries and Archives Act 198&nd the Public Service Management and Employment
Regulation 65had been breached. They recommended the establistoha public inquiry to

8 See pp77-106 The Hurley Analysis Submissions amcumlents Senate Committee of Privileges 63rd Report
December 1996.

8 Mr John McDonald was the invited internationayete speaker for the 1999 Australian Society afhArists'
Annual Conference held in Brisbane in July 1999. Hentioned the Heiner Affair as an example of inpgro
recordkeeping.

87 A copy of the Report was sent to the Royal Camad#ounted Police to assist in legal argument inirthe
investigation into alleged wrongdoing associatethvevidence given to the Krevers Commission of Inginto the
shredding of Canadian Blood Bank records. Thisgéleshredding aided in covering up Canadian Govermm
culpability in HIV/AIDS infection of the Canadianommunity in the 80’s through the Red Cross’s tainbdood
supply.

8 See pp203-205 Morris/Howard Report ConclusionsRecbmmendations: Criminal Offences.
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thoroughly investigate my allegations but, on segkadvice on the report (which was an
incomplete brief by any standard, and both unsletaibd premature for reference to the DPP)
from the Queensland Director of Public Prosecutiqdd®P), the Borbidge Queensland
Government decided not to hold an inquiry. The BP&ivice still remains hidden from public
scrutiny but, in earlier advice to then Shadowidasspokesman on this point, the DPP appeared
to suggest that section 129 of ti@iminal Code (Qld)was only enlivened when court
proceedings were on foot. That view remains hotintested by eminent jurists throughout
Australia, including Justice lan Callinan QC of tHeggh Court of Australia, Messrs Anthony
Morris QC and Robert F Greenwood QC and university lecturers. The DPP purportedly
advised the Borbidge Government in early 1997 #sab great many people had spent a great
deal of time pursuing the truth that it was no lenigp the public interest to continue. Aside from
the fact that the Morris/Howard report was not apgr brief for the DPP to consider, his
extraordinary view gives rise to many questiongithat the right to a fair trial had been placed
in jeopardy and by continuing to pursue the truth@®fundy and | discovered in 2001 that the
crime of criminal paedophilia was being coveredioghis affair which many people inside
government knew about all along;

8.5. Case law is clear that the course of just@es not commence upon the issuing of a writ but
turns on the state of knowledge of any would-bespoators or individual at the time the act
occurs or is planned. Mason CJRnv Rogersor§1992) 174 CLR 268 F.C. 92/021 (1992) 60 A
Crim R 429 is relevant to the facts in this afféle said... It is well established at common law
and under cognate statutory provisions that themfé of attempting or conspiring to pervert
the course of justice at a time when no curial pexings are on foot can be committét?)
Reg. v. Murphy(1985) 158 CLR, at p 60%reones; Sharpe; Kan®eg. v. Spezzar(@977) 76
DLR (3d) 160; Reg. v. Thomas That is because action taken before curial or tnau
proceedings commence may have a tendency anddmel@u to frustrate or deflect the course of
curial or tribunal proceedings which are immineptpbable or even possible. In other words, it
is enough that an act has a tendency to frustratedeflect a prosecution or disciplinary
proceeding before a judicial tribunal which the ased contemplates may possibly be instituted
even though the possibility of instituting that ggoution or disciplinary proceeding has not
been considered by the police or the relevant laforeement agenc{13) Reg. v. Spezzano
(1977) 76 DLR (3d), at p 163."

8.6. The Heiner Affair, at this time, is currentipder consideration by a special sub-committee
of the Australian Chapter of the International Cassion of JuristS. It possesses a 34-page
submission dated 25 April 2000 by Mr R F Greenw@igl which sets out, in detail, compelling
evidence revealing open to conclude acts of crilitynand official misconduct undermining
fundamental human rights and the rule of law.

Archives law within the administration of justice

8.7. Of particular significance, Messrs Morris @@d Howard made the following comment
concerning the former Crown Solicitor's view of thibraries and Archives Act 1998 this
affair. At Page 97 of their report they say:

8 Current Australian President is His Honour Jusiizen Dowd AO of the New South Wales Supreme Court.
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“...The fact that a document is the Government’s “ownproperty” certainly
affords no defence to a charge under s.132 or s.140r, for that matter,
s.129) of theCriminal Code the gravamen of the offence does not consist in
a wrongful interference with another person’s propety rights (which may
constitute, for example, stealing under s.391 of &Criminal Code or willful
destruction of property under s.469 of theCriminal Codd, but in the fact
that the destruction of property (whether it belong to the person who
destroys it, or to anyone else) may interfere withhe due administration of
justice.

Nor is the fact that the destruction occurred “in acordance with a
Statutory regime which permitted ....destruction” d any relevance. The
State Archivist’s authorization for the disposal ofa public record under s.55
of the Libraries and Archives Act 1988oes not over-ride ss.129,132 or 140 of
the Criminal Code it merely over-rides the general prohibition whidc
Section 55 contains against disposing of public rems without such
authorization. Section 55 does not confer on the &e Archivist the power to
confer a plenary indulgence, authorizing the destration of any document
even if its destruction is prohibited by s.129 oftte Criminal Codeor would
have the effect of obstructing, preventing, perverhg or defeating the
course of justice within the meaning of ss.132 odD of theCriminal Code it
merely empowers the State Archivist to exempt a doenent from the
general requirement of section 55 that “a person &l not dispose of public
records other than by depositing them with the Quessland State Archives”.

8.8. The Morris/Howard Report made the followswnments concerning the provisions of the
Libraries and Archives Act 1988vhich being a representative piece of legislation the

archives profession, may be of relevance to the HIDW others concerning proper archival
standards. It states:-

“ Section 33. One final matter may be thought deseing of consideration by
any public inquiry is the question whether the provsions of the Libraries

and Archives Act and the procedures adopted by the State Archivisin

applying the provisions of that Act, are adequate d prevent the
inappropriate destruction of public records. Again, it would be

inappropriate for us to pre-empt any views which mg be formed by a
person conducting a public inquiry into these mattes. However, one
possibility which occurs to us is that introductionof a statutory requirement
that, prior to destroying any public record, the peson seeking to destroy
them must sign a certificate to the effect that:

33.1. All information provided to the State Archivist in support of
an application for authorisation to destroy the rekvant records is
true and correct;

33.2. The certifying officer is not aware of any fets or
circumstances, relevant to the exercise of the S&tArchivist's
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statutory powers, which have not been disclosed tthe State
Archivist;

33.3. The certifying officer has no reason to sumse that the
records in question are or may be required for evidnce in any
pending or future proceedings of any judicial tribunal; and

33.4. The certifying officer is not aware of any otstanding
application to inspect the records, by any person ko has a lawful
right to do so (for example, under theFreedom of Information Act
or under Reg 65 - now Reg 103 - of thBublic Service Management
and Employment Regulations *

8.9. Itis relevant to point out that subsequerthe tabling of the Morris/Howard Report which
discovered what was termed th®moking Gun’ (pp74-76) concerning the unlawful shredding
of photocopies of the original complaints on 23 MES0 and the unlawful disposal of the
original complaints on 22 May 1990 to a privatazeitb by the Department when it was known
that Mr Coyne enjoyed a lawful access entitleméme, University of Queensland’s monthly
newspaperThe Weekend Independetiestablished in its April 1997 edition from the $tat
Archivist that she did not approve either act parguo theLibraries and Archives Act 1988

8.10. To my knowledge, thiprima facie breach of theLibraries and Archives Act 1988
confirmed by the State Archivist herself has bdiowed to stand without redress under her Act,
the Criminal Justice Act 1986r theCriminal Code (Qld)lt appears that the State Archivist is in
breach of section 8 of the ICA’s Code of Ethicsaat at Point 8.17 which may warrant action
and sanction pursuant to Point 06 of the Code;

8.11. The significance of the archivist's rolethre administration of justice becomes quite
evident and critical. In summary, if an archivistale, as the independent keeper of public
records, is capable of being abused through mefaghsception or purportedly misunderstood by
suggesting that his/her approval to shred publeonds is extremely limited just because the
Crown/State (i.e. the Government of the day) aliygewns them and because it no longer
wants them when a member of the public does apdepared to seek access through the courts,
and their destruction desired by the Crown/Statelst prevail, then it fundamentally changes
what it means to be an archivist. It turns the &rshinto a “rubber stamp” for the desires of
executive government, and an unfettered obstrudterstice;

% See p217 Morris/Howard Report Conclusions and Retendations: Criminal Offences.

1 It is relevant to point out that former Queenslawlice Commissioner Noel Newnham in his submissimithe
Connolly/Ryan Inquiry indicated that the acts reprgedorima facieevidence of a conspiracy to obstruct justice, and
called the affair fnonumentally seriotisHis view was reported in the May 1997 editionTdéfe Weekend Independent
p8 “Former police chief alleges conspiracy in Shreddeyate affair.” In May 1998 he returned to Queensland and
interviewed several of the key players for thetfirsie on the author’s behalf, and confirmed tHiggations of child
abuse were at the heart of the Inquiry. In Febrd®99 he appeared on Channel Nine's national cuéairs
program ‘Sunday - “Queensland’s Secret Shame” - and discussedihdings and the belief of the existence of a
prima facieconspiracy to obstruct justice in the shredding.

The Public Records Bill 2001 (QId) — 2 "Reading Debate - The Shredding 63



The Lindeberg Declaration - Revisited

8.12. Conversely, it is also being suggested ttaiState Archivist’s discretion was so “almost
unfettered” under the provision of thebraries and Archives Act 1988hat even with the
knowledge of all demands on records under appraiselluding a statutory demand, she could
have still lawfully authorised their destruction;

8.13. The proposition inherent in the CJC’s positis that an archivist can lawfully shred
records even when they are known to be requirddreshadowed litigation up to the point of a
writ being issued. In my opinion, it is an extreyndhngerous notion and misrepresents the law.
Unless firmly rejected, it may leave archivistsif@cpotential penalties under the criminal law as
being a party to destroying evidence and obstrggtistice if they do so with full knowledge of
the status of the material. It should be recordedt tthe CJC’s senior counsel at the
Connolly/Ryan Judicial Review into the CJC disingewmsly argued that it was nonsense to
suggest that an archivist should be required talcktiee Supreme Court rolls every time a record
was about to be destroyed. The simple answer lay iarchivist having a legal entitlement to be
fully informed by government and its departments,ai binding form, of all relevant facts
associated with particular records under sentehteny view, such a schedule should be
attached to this Bill.

A duty to the law

8.14. It is therefore submitted that the archisistverriding duty, because of his/her unigue role

as keeper of public records which may be real,sieeable or foreseen evidence, is not to the
Executive Government of the day, but to the lakhim same manner that Attorneys-General are
supposed to be duty bound as guardians of the@imbérest over and above any party political

considerations;

8.15. If State/Federal archivists cannot be trubtethe public implicitly to maintain a vital link

in any system of justice by acting independentlg @mpartially in the protection of public
records, then inevitably, evidence, which is or rhayrequired for court proceedings or lawfully
accessible, will be irretrievably lost through gteedder with no apparent redress available, and
the right to a fair trial undermined;

8.16. In such circumstances, it would be open thkamle that justice could be obstructed by the
State for the State to the detriment of the indigidand society at large. It is also open to sugges
that open and accountable government could be glategreat jeopardy at the hands of a

reckless, compliant and recreant State/Federaivasth In plain terms, it is suggested that the

role cast on the archivist in this compelling césethe Queensland authorities sees a direct
attack on the ICA’s mission, brings the professioto disrepute, and renders the archivists’

Code of Ethics to the status of a meaningless deatmuhich can be ignored when the archivist

in question is either:

(1) isolated from his or her national and int¢iorzal colleagues;

(2) intimidated by the local political processeighwut the necessary support
from his or her national and international colleegju

(3) more concerned about local job security thaholding the ICA’s mission
and the profession’s reputation; or

(4) shielded from admonishment by his/her local/andhational professional
Archives Society/Association as a member rathen theing seen as the
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custodian of a great tradition and upholder ofgheession’s independence
and impartiality required to always act in the polterest.

8.17. It is submitted that the following extraatrfr the ICA’s Code of Ethics is relevant:-

8. Archivists should use the special trust given to #m in the general
interest and avoid using their position to unfairly benefit themselves or
others.

Archivists must refrain from activities which mighprejudice their
professional integrity, objectivity and impartiglit They should not benefit
financially or otherwise personally to the detrimehinstitutions, users and
colleagues....”

An independent Public Records Review Committee

8.18. Under Clause 29 of the Public Records Rildj 2001, it is proposed to establish a Public
Records Review Committee comprising of nine perseight of whom are appointed by the
relevant Ministers, while the remaining one is noated by the Chief Justice of the Queensland
Supreme Court;

8.19. The Committee’s function pursuant to Cla2@€) is to advise the archivist and Minister
about issues affecting the administration and eefoent of the Act; and to hear appeals by
public authorities from decisions made by the anichinot to authorise the disposal of particular
public records or classes of public records;

8.20. It is suggested that the right of appeal esrrently exists in the Bill under clause 19(2)
too restrictive and should be amended to permigtreeral public’s right of appeal after all the
matter under consideration is “the people’s recohddd in trust by the government of the day
under the independent stewardship of its archivistthe Heiner matter were to revisit
Queensland’s public administration under anoth@nejat may eventuate that the Committee’s
independence could become a critical issue, andufrent Bill does not appear to guarantee it.
It would be wholly undesirable if an archivist cduiot rely on support from his or her advisory
Committee in moments of considerable legal, palitiand constitutional controversy as the
Heiner Affair evoked, and may yet still create ba profession in Queensland;

The Archivist as an Officer of the Parliament

8.21. It is my view that a State or Federal anshighould, by legislative requirement, be
appointed in such a manner as to be deemed arefiicthe Parliament in the same way the
Clerk of Parliament, Ombudsman and Auditor-Genexa. Interestingly, under the Public
Records Bill 1999, it was proposed that the Pawriatary record come under the archivist’s
control, but under the amended Bill this proposed heen dropped;

8.22. The matter of impartiality and independemcthis area of decision-making concerning the
fate of public records is of paramount concern.eRaht principles are well-enshrined in case
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law. A leading decision of the European Court ofntdm Rights and of the European
Commission irFindlay v United Kingdon(1997) 24 E.H.R.R. at para 73 appears to be reteva

“In order to establish whether a tribunal can bensidered as ‘independent’,

regard must be had inter alia to the manner of apfment of its members and
their term of office, the existence of guarantegairast outside pressure and the
guestion whether the body represents an appearahicelependence.

As to the question of ‘impartiality’, there are tvaspects to this requirement.
First, the tribunal must be subjectively free ofrgmmal prejudice or bias.

Secondly, it must also be impartial from an objeetviewpoint, that is, it must
offer sufficient guarantees to exclude any legiterdoubt in this respect.”

8.23. In another leading case on judicial andsgjualicial independence Le Dain J\alente v
The Queer{1985) 24 DLR 161 at pp169-170 said this:

“The word ‘independence’ in section 11(d) refleatsd embodies the traditional
constitutional value of judicial independence. Agls it connotes not merely a
state of mind or attitude in the actual exercisgudicial functions, but a status or
relationship to others, particularly to the ExeadtiBranch of Government, that
rests on the objective condition or guarantées

9. THE LEGAL STATUS OF PUBLIC RECORDS

9.1. In the course of this affair, the legal statf the Heiner Inquiry documents became a
material factor. The CJC made a particular publant on how public records were to be

(allegedly) processed before becoming lawfully asitde, and therefore, it is respectfully

suggested that the ICA and others may wish to denghe matter and take a position on this
important process in the administration of justioel public administration because it impacts on
the role of archivists and society at large;

9.2. When Mr Heiner handed his material in a skhlex to Ms Matchett in late January 1990 it
was said at one stage that they were not filed sagdested to me as being in a “state of limbo”,
that is, a curious law-free zone;

9.3. The subsequent inference being put was thaChyne’s rights undePublic Service
Management and Employment Regulatiorw&ge only applicable when “a record or file” was
placed on his_persondlle. Mr Coyne, his solicitors and his union stghn asserted that
Regulation 65 had the broad scopé‘afy departmental file or record held on the offica” ,
and this interpretation was supported in advicd®fApril 1990 by the Crown Solicitor, and
interestingly, in June 1989 by Mr O’Shea (the Crd3aiicitor) when he was temporarily acting
in the position of Queensland's Solicitor-General;

9.4. Nevertheless, before the 1994 Senate Seteuntrttee on Public Interest Whistleblowing |
argued, as a layman, that all public records hhg€otential” to become a departmental record
or file and a personal file. That view was incotras it was too lenient, and it provided the CJC,
which had access to senior counsel’'s advice, tahiggously misrepresent the true nature of
what is a public record and when it gains thatustat
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The CJC’s public record metamorphosis

9.5. Of relevance to this issue the CJC inforntexl $enate Select Committee on Unresolved
Whistleblower Cases in its February 1995 submisgip2-53) that:

“In paragraph 10.3. of his submission, Lindeberg aknowledges that the
true situation was that the Heiner Inquiry material was a “public record”
and then goes on to note,All public records...have the potential to become a
departmental record or file and a personal fife

That may well be true. Until that metamorphosis tales place, however,
neither regulations 46 and 65 have any application.

In paragraph 10.5. he suggests that all public reecds are covered by the
regulations in question. This assertion has no basin law or reason.

Before either of the regulations come into play theecords in question have
to be placed on files relating to the officer. Thatlid not happen in respect of
the Heiner Inquiry and material. In the Commission’s view therefore no
right for Coyne to access the material arose and &hCommission did not
mislead the Senate Select Committee about the effet these regulations.

Lindeberg seeks to rely upon “a Crown Law generalristruction” to further
this argument. Indeed he says that the advice made“mandatory on Ms
Matchett (under PSM&E Regulation 69 to provide Mr Coyne with access to
the original charges laid against him and any othedocuments generated on
him during the course of the Heiner Inquiry.”

The opinion to which Mr Lindeberg refers advises tlat “given that each
matter will, substantially turn on individual facts situation, it is not possible
to provide an absolute and definitive advice to thi question.” It goes on to
anticipate that the reports of officers who conduatd grievance hearings
under regulations (63)(6) would in accordance witltommon sense and good
administrative practice be placed on official filesor records, at which time
such reports would become amenable to the rights nterred by regulation
46 and/or 65.

As mentioned previously, the material generated bir Heiner was placed

in sealed boxes and conveyed to the Acting Direct@eneral. No report was
produced and it cannot be said that at any time dagnents became records
held on any patrticular officer.”

9.6. Further research on this point in order tdragls the CJC’s assertions and set out a more
comprehensive view in my Submission in Reply olu/ 1995 to the Senate Select Committee
on Unresolved Whistleblower Cases (p52) permittésito be put:

“A Wide Discretion cannot be Limited
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7.10. TheLibraries and Archives Act 1988/hile offering the State Archivist
what may be deemed as a wide discretion on what mée destroyed, under
statutory law interpretation she has no right to "read down" that discretion
to only consider a public record's historical valueagainst and in spite of other
public interest considerations (e.g. legal, informi#onal, data values) which
pertain to such records under active consideratiofior destruction.

7.11. Mr lan Callinan QC in his submission to the ®@mmittee stated:

"...there are only two possible types of procewi that could possibly be
contemplated at that stage. Those proceedings woeither be
defamation or proceedings by way of prerogativetvari judicial review
to get access to the documents. So, in either cmese documents were
critically important and critically relevant to anyproceedings that Mr
Coyne might take."

7.12.  For the CJC to introduce the notion of "a meamorphosis" pertaining
to public records opens up avenues of obstructingcaess to public records to a
Government and/or public official by refusing to file identifiable documents
in order to legitimise non-access by a claimant. Iplaces the life of a record
solely into the hand of the creator which may not lavays accord with the
public interest or accountability. That is, there ae inevitably many potentially
embarrassing public records which could be destroykbetween the moment
of creation and/or receipt and their filing, which could and would undermine
public confidence in open and accountable governmeand any government's
record management and retrieval practices.

7.13. A public record is, and must be, a departmeat record or file from
the moment of its creation and/or receipt and posssion by a Government

agency, and be fully protected by the law from thamoment.

No Such Thing As An "Unofficial" File

7.14. The Queensland Education Department, Adminisitive Law and
Legislative Operations Branch issued guidelines* tats staff in "Education
Views" 10 December 1993 (p.5) addressing subject mers of (i) what is a
document for FOI access purposes; (ii) do "unoffi@l" files and documents
have to be disclosed:

7.15. The Queensland Education Department officigll described "a
document” in the following manner:

"A document is any paper or other material on vdhi there is writing, marks,
figures, symbols and perforations having a meanitg a person qualified to
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interpret them. It includes any disc, tape or otharticle or material from which
sounds, images, writings or messages are capabheofg reproduced.

Some common examples are files, correspondenggonts and working papers,
jottings, diary entries, computer printouts, mapend electronically stored data
(including "E mail"). "Private" diaries are also covered if they contain entries
about an officer's activities for work purposes.

These documents are also "public records" contenl by the Libraries and
Archives Act 1988 (no matter where, when or why atel or stored). That
legislation prohibits dealing with any public recdr inconsistent with the
department's approved Retention and Disposal Schedumproper dealings can
attract substantial penalties and disciplinary aoti.

The Director-General can compel disclosure of demental documents for
inspection.”

7.16. The Queensland Education Department officigllanswered the notion
of the CJC's alleged "metamorphosis” having to occuwith a public record in
the following manner:

"...There is no such thing as an "unofficial" doament or file. All documents
received or created by the department are offidatuments.”

* These guidelines would be officially sanctiorteby the Crown Solicitor as a
matter of common practice.

7.17. The central issue, is not whether the Heinénquiry documents were

filed, but that they were (i) created and identifidle, (ii) officially defined as

"public records" and (iii) the Department took them into its possession. Ms
Matchett attempted to have me believe when she hadken the documents
into her possession that they were "in limbo", anchot a file or record.

7.18. Once Mr Coyne served the Government with offial notice on 8 and
15 February 1990, the documents had other public farest considerations
legitimately pertaining to and lawfully enforceable on them over and above
any desire the Government may have had to destrojpém even if it (and the
Archivist) considered that they were of no historial value, and for that reason
they ought not to have been shredded until, at legghe interests of Mr Coyne
were satisfactorily resolved.”

Thwarting the archivist’'s independent role

9.7. In my opinion, the CJC’s understanding of wiaecess law applies to document/s legally
defined as “public records” warrants rebuttal by IGA. Left as it is, public officials and Execlgiv
Government may ultimately deny archivists theirgaiostatutory function by culling embarrassing
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public records in the possession of the Crown/Sigiteome extraordinamnetamorphosis taking
placebeforereaching the archivist. Therefore, unless it effrened that protection begins from
creation and receipt of a transaction of any kimdspective of whether the document/s is offigiall
filed or not, and that unless it is reaffirmed tlatinal right-of-access decision resides in court
which requires any State/Federal archivist to s partner in protecting evidence required ia th
administration of justice and in the public intéy@sconsiderable mischief may have been created
by the CJC flowing out of the Heiner affair.

10. RECOMMENDATIONS

RECOMMENDATIONS :

It is respectfully submitted that the following remmendations may be considered by the ICA in
one of its appropriate forums or sub-committee®igithe increasing globalisation of record-
keeping, its importance to open and accountableemgowent, and the interaction between
national governments, corporations and individuals a technologically advanced new
millennium:

1. That the ICA, pursuant to its Mission Statement andCode of Ethics,
rejects the Queensland Criminal Justice Commissios’ (presumably
supported in continuum by the Crime and MisconductCommission) public
assertion concerning its understanding of what theproper role of
State/Federal Archivists is as expressed in its fiings in respect of the
shredding of the Heiner Inquiry documents;

2. That the ICA, pursuant to its Mission Statement, cacurs with the
Lindeberg Declaration, founded in the archives expéence of the shredding
of the Heiner Inquiry documents, that the role of $ate/Federal Archivists is
a critical link in the administration of justice wherein public records known
to be foreseeable or foreseen evidence in pending mpending court
proceedings or the subject of a legally enforceabkccess statute shall not be
destroyed by authorisation of any archivist affilided to the ICA until the
requirements of the law or the rights of the indivdual concerned have been
satisfied to the law’s full extent;

3. That the ICA, pursuant to its Mission Statement, rguires any
State/Federal archivist affiliated to the ICA, be povided beforehand by the
relevant government department/agency/public offi@l with a signed
lawfully recognised certificate setting out all knevn relevant facts
pertaining to any records under the appraisal proces for disposal, in order
that the archivist may be fully appraised of the fats before approving their
disposal to ensure the integrity of the ICA’'s Misgin Statement and the
requirements of the law are upheld;

4. That the ICA be assured by the relevant Queenslanduthorities that its
hithertofor public position in respect of the so-cHed proper role of
Queensland’s State Archivist in regard to the shreding of the Heiner
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Inquiry documents and related matters has been reveed; and that the

Queensland State Archivist’s proper role as set oytursuant to the Libraries

and Archives Act 1989 (Q)d and in the new Public Records Bill (Qld) 2001,
other relevant laws and ICA Mission Statement willbe recognised and
respected, and that such notification be forthcomig within 90 days to the
ICA in Paris, failing which, in accordance with its Mission Statement, the
ICA may exercise appropriate sanctions in order tqrotect the integrity of

the world mission of archives.

I 11. THE SMOKING GUN I

In a Disposal Authority form (Form QSA-TS-026) useyl Queensland State Archives and

brought into existence by Queensland's State AisthiMs McGregor, while the war raged over

this Affair, and the CJC's public misrepresentatbiher role went unchallenged by her, it states
this:

"Authorisation for the disposal of public records given under and subject to the
provisions of Section 61 of tHabraries and Archives Act 198&eprint No.2) ("Section
61"). Public records must not be disposed of ipasal would amount to a contravention of
Section 61. Particular care should be taken befisgsing of public records of a Court or
a Commission within the meaning of t@emmissions of Inquiry Act 1959 - 1989.

Public records must not be disposed if they areired:;

(i) for any court action which involves or may imve the State of
Queensland or an agency of the StatgUnderlining added)

(i) because the State holds documents which & gartitigation may
obtain under the relevant Rules of Court, whetherod the State is a party
to that litigation or (Underlining added)

(iii) pursuant to thé&evidence Act 197 or

(iv) for any other purpose required by lafdnderlining added)

Documents which deal with the financial, legal oopgietorial rights of the State of
Queensland or a State related Body or Agency wiz-aanother legal entity and any
document which relates to the financial, legal mppetorial rights of a party other than
the State are potentially within the category oblmurecords to which particular care
should be given prior to disposal. Internal docutsievhich strictly relate to uncontentious
matters and do not involve areas of controversyff(employment, discipline issues etc.)
are unlikely to be required.

If in doubt about the legality or probity of thesdbosal of any document which may fall
within these categories you should obtain legalcadt
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This form underpins the truth of the Lindeberg Dexfation. It might be argued that the existence
of Disposal Authority form makes my declaration etflpous, however, that would be to miss the
point. The declaration restates what the law arapear archival principles demand, and it is
recognised that this is not new.

However, what is new and of concern is that théeSkachivist did nothing to correct the situation
after learning that she approved the disposal dfieédaecords (which on the plain reading of her
own words in the Disposal Authority form could nuve been given) on the basis of being
supplied with false and misleading information b@abinet of the day.

Other material confirming the content of the Disgogwuthority form exists in the draft
International Organization for Standardization gliites on "Information and documentation -
Records management” being finalised as this documemeing written. Its content is of direct
relevance to the profession of archives, and iital fstructure is to be confirmed by a vote from
interested parties throughout the world on 24 Jgr2@01.

Of direct relevance to this affair and the Queantslarchives Disposal Authority, the draft states
the following at page 16 covering the area of di#mn of records:

"9.9. Implementing disposition

Disposition authorities which govern the removalretords from operational systems
should be applied to records on a systematic antine basis, in the course of normal
business activity. No disposition action shouldetaitace without the assurance that the
record is no longer required, that no work is @uding and that no litigation or
investigation is current or pending which wouldaie relying on the record as eviderice
(underlining added)

It goes on to state at page 17:
"The following principles should govern the physidastruction of records:
» Destruction should always be authorized;

« Records pertaining to pending or actual litigation investigation should not be
destroyed.; (underlining added)

In effect, her decision not to uphold the impaitfaland integrity of her office brought the
administration of justice into deep crisis.

In my opinion, the aforesaid Disposal Authorityrfoshould be made a schedule under the Public
Records Bill 2001 so that the nonsense still baifigcted on us by the CJC (now known as the
CMC) in respect of giving a clearance to the shiregidf the Heiner Inquiry documents is exposed
and completely demolished once and for all;

Nevertheless, the disturbing aspect of the Dedtardd the continuing existence of this black mark
— the Heiner Affair - on recordkeeping in Queendlaht shows that despite all the apparent
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legislative safeguards on the statute books, thaybe reduced in effectiveness if an archivist does
not have the courage to act impartially and inghblic interest, and is not prepared to stand firm
and hold all persons or bodies to account (no matte high or low within a public administration
including officers in law-enforcement watchdog ages) who may dare to abuse or misrepresent
this critical office in any democracy for narrowfgeterested purposes.

12. CHRONOLOGY OF EVENTS

The following is a detailed chronology of events wimy the beginnings oShreddergate-
Kevin Lindeberg’s journey through the system segkjustice. This chronology maps the
shredding of the Heiner Inquiry documents, dispa$dhe original complaints and shredding of
photocopies of the original complaints pertainingittand (a)the establishment of the Heiner
Inquiry; (b) its shutdown; (c) Mr Peter Coyne’s ko course of justice to gain access to the
material; and (d) Mr Kevin Lindeberg’s involvemédaading up to his dismissal on 30 May 1990.

Readers need to understand that this chronologys ppresent form, has taken over a decade to
compile. The system resolutely withheld importarfbimation every step of the way, and is still
doing so. Significant documents, (Exhibits 20 arddt8 the Forde Inquiry) were accessed in
February 2001 after an initial attempt by the Qusand Department of Justice and Attorney-
General to refuse Mr Lindeberg access to them ghlyiquestionable, if not unlawful, grounds.

It is now beyond question that the existence otdchbuse behind the Centre’s walls was
knowingly covered up for nearly a decade. The almisshildren wasalways knownby public
officials in the system going back to 1988, and #tate of knowledge reached the Goss Cabinet
and relevant Minister at the time the shredding eraered in March 1990.

Exhibits 20 and 31 confirm the existence of abuseat the very least, sufficieprima facie
evidence to suggest that it may have been goingjuwte regularly and warranted a proper
investigation. Exhibit 20 reveals admissions thaise of children reached back to the Sir Leslie
Wilson Youth Detention Centre from where many YoMtlorkers came to work at the JOYC
when it was opened in February 1987, and, unhappiéyabuse continued at the new institution.

However, in an intensive 6-month investigative esgoduy investigative journalist Bruce Grundy
in 2001, he discovered that the pack-rape (i.eoffence of criminal paedophilia) of a 14-year-
old Aboriginal girl by four male inmates occurred 1988 and was covered up by the
management and possibly others in Departmental B¢k and in other places. He discovered
that evidence of the cover-up was a matter coveyer Heiner in the course of his inquiry.
This critical information had been hidden for osedecadeThe incident occurred under Mr
Coyne's management of the Centre during a bushguatnducted by professional staff at the
Centre with no Youth Workers in attendance. Mr i@y learnt that the alleged crime was not
reported to the police until three days after ti@dent when the evidence would have gone.

The year mentioned on each entry of the chronokigyws when the information first became
public and by which means.
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JOYC=John Oxley Youth Detention Centre DFS=Departmat of Family Services
DFSAIA=Department of Family Services and Aboriginal and Islander Affairs
QSSU=Queensland State Services Union QPOA=Queensla Professional Officerg
Association, Union of Employees QTU=Queensland Teaers' Union AWU=Australian
Workers’ Union SLWYDC=Sir Leslie Wilson Youth Detention Centre

POINT:

1. 24 May 1988. The pack-rape of a 14-year-old female Aborigimahate by four male
inmates occurs during a supervised bush outingralbed by JOYC staff with no Youth
Workers in attendancéAnswer provided on 5 January 2002 to Question on ®ice No
725 dated 25 November 2001 and from sources contadtby Mr Grundy)

2. 26 May 1988. Department (allegedly) informs mother of the inaigebut, in 2001 the
mother states that she has no knowledge of any soiification by Centre staff,Answer
provided on 5 January 2002 to Question on Notice N&25 dated 25 November 2001 and
The Courier-Mail 17 November 2001);

3. 27 May 1988. The pack-rape incident — i.e. an incident of anmhpaedophila — is referred
to the Queensland Police Juvenile Aid Bureau, dmpolice call in apaediatrician to
examine the girl. Police interview girl on 28 Ma98B. The CJC, on 16 November 2001,
claim that the matter was referred to the policeat the time" and that the incident was not
covered upAnswer provided on 5 January 2002 to Question on Nice No 725 dated 25
November 2001 and CJC Media Release 16 November 2P0

4. 29 September 1988 Mr Coyne drafts a confidential report (Exhibit ilthe Forde Inquiry)
to Mr Gary Clarke, DFS Director of Organisationar@ces, and Mr lan Peers, DFS
Executive Director (Youth Support) in which he gisals the level of competence of JOYC
Youth Workers, many of whom came from SLWYDC. Mry@e rates all staff against a set
criteria which includes whether staff verbally, ptoally or sexually abuse resident children.
He finds that 57% should be dismissed immediatielya further breakdown, he finds that
43% were allegedly highly incompetent, and 14% wadlegedly unsatisfactory enough to
warrant their dismissgR001 - Mr Lindeberg’s application to the Departmen of Justice
and Attorney-General);

5. 7 April 89. Mr Coyne records a conversation between himself Mr Fred Feige, Senior
Youth Worker and AWU/JOYC Workplace representatiéecording to the official record
(Exhibit 20 to the Forde Inquiry), Mr Feige admitshitting children outside th€hildren's
Services RegulatioR3(10), and states he is aware of other assaplsher staff outside the
law, and of a recent assault against a child irtithe-out room. Mr Coyne records that Mr
Feige admits that he is only giving 25% effort todsahis job. The record indicates that Mr
Coyne informed Mr Feige that he intended contactivegDepartmental Redeployment Team
about him. (2001 - Mr Lindeberg’'s application to the Departmen of Justice and
Attorney-General)
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11.

12.

13.

14.

15.

23 June 89. A JOYC management memorandum is sent Mr Gary Clddk& Director of
Organisational Services, regarding an alleged oamassault of a child by senior Youth
Worker Mr Fred Feige. Legal advice is sought oe thatter. (See Point 542000 —
Journalists Mr Bruce Grundy’'s Freedom of Information application on the
Department of Families)

14 September 1989. Meeting between DFS and Ms Janine Walker QSSkédr
Industrial Relations on behalf of the concerned tHdorkers re. Mr Coyne’s management
of the JOYC. Director-General Mr Alan Pettigrewigts complaints must be put in writing
before any investigation will be considered (1990);

26 Sep 89. Incident occurs at JOYC that sees three childweo girls aged 12 and 16 and a
boy aged 14, handcuffed to a tennis court fencaeight on the orders of Mr Coyne because
of their alleged disruptive behaviour. Mr Coyne emxla male Youth Worker to work a
double-shift knowing that the officer had estalddhan improper relationship with one of
the handcuffed girls and was facing disciplinaryiac as a consequenc@995 [in part]
before the Senate Select Committee on Unresolved WStieblower Cases and 2000
[completely] by journalist Mr Bruce Grundy by FOI application against the
Department of Families);

28 Sep 89. Mr Pettigrew visits JOYC and tells staff thatihgends to hold an independent
investigation into any written complaints990);

10 Oct 89. Written complaints against Mr Coyne handed t&SDBocuments immediately
acquire status of “public record” and becomedepartmental record/file held on the officer
(i.,e. Mr Coyng” thus subject toPublic Service Management ariEmployment (PSME)
Regulation 65The original complaintseverleft the DFS’s possession until 22 May 1990,
and therefore never lost their legal status (Seet®a7, 19, 75, 79 and 8@L990);

18 October 1989. Union delegation meets with the Hon Mrs Berycéshie MLA Minister
for Family Services in her office at Parliament Hdeuo discuss concerns about JOYC.
(1990);

23 Oct 89.Hon Mrs Beryce Nelson MLA announces that theréd el an investigation into
the operations of the Cent(@990);

2 Nov 89. Retired Stipendiary Magistrate Mr Noel Heiner'pamtment is approved by the
Hon Mrs Beryce Nelson MLA. She also expects himnestigate allegations of sexual
abuse as well as physical abud€90 [in part] and 1998 [more completely] by inteview
with retired Queensland Police Commissioner Noel Nenham but Mr Heiner mentions
nothing about the pack-rape incident only confirmsthe handcuffing matter);

6 Nov 89. Mr Coyne becomes aware of criminal allegationthecomplaints against him by
a staff member concerning an alleged illegal ety that staff member's home. The staff
member later admitted that she was mistaken icdweplaint.(1990);

13 Nov 89. DFS appoints retired Stipendiary Magistrate MreNO Heiner to carry out a
Ministerial Inquiry ordered by the Hon Beryce NeisbILA Minister for Family Services
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17.
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19.

20.

21.

22.

23.

24,

(See The Nelson Statement of 15 May 1998 tablestate Parliament on 25 August 1998).
He is provided with specific terms of reference egguired to investigate and report back on
the specific written complaints against Mr Coynad an other matters touching JOYC
security and treatment of detainees. Original campd remain in the possession of the
departmen{1990);

22 November 89. Mr Heiner takes written submissions and oratlence from JOYC staff,
which is placed on tape recordings, computer diskd,transcribed to hard co$990);

27 Nov 89. Mr Coyne approaches Mr Pettigrew seeking (1)opycof all the written
complaints; (2) written advice on the process oWwhie complaints were going to be
investigated; (3) the opportunity to organise andduct a defence against the complaints
laid. (These requests were later refused). Heiatfioated that it was impossible for him to
defend himself without knowing what the specifiergmaints were(1990);

28 November 1989. Mr Coyne approaches departmental staff assigmedsist Mr Heiner
and registers his concerns as put to Mr Pettig(&900);

29 November 1989. Mr Coyne is given a brief one-page outline oitten complaints. He
is refused access to specific written complaintsded to the Department on 10 October
1989.(1990);

2 December 1989. The Queensland Government changes. The Austraébor Party wins
office for the first time in 32 years. Hon Mr WayKeith Goss MLA, a qualified solicitor,
becomes Premier and Minister responsible for Shathives. Hon Anne M Warner MLA
becomes the Minister for DFSAIA, having been ShadSpokesperson and aware of
activities inside JOYC. The Minister replaces Mattirew with Ms Ruth L Matchett as
acting DFSAIA Director-Genera{1990);

14 & 18 December 1989. Mr Coyne officially requests of Ms Matchett cepiof the
original complaints and transcripts of evidencehgetd by Mr Heiner in order to defend
himself. He questions the legal validity of theuiry, and informs Ms Matchett that he will
sue for defamation if his career suffers as a apunsece of the inquiry1990);

2 Jan 90. Ms Matchett officially informed by Mr lan Peers acting Deputy DFSAIA
Director-General in a memorandum that original comgaints against Mr Coyne are
held on an official file in the department’s posseson created by Mr George Nix. It is
described as”...a file compiled by Mr Nix including the originalletters of complaint.
Mr Nix tells Mr Peers where it can be found while e (Nix) is in Adelaide; (Accessed in
May 1996 from Mr Lindeberg’'s FOI June 1994 applicaton on the Department of
Family Services and Aboriginal and Islander Affairg;

5 Jan 90. Mr Coyne becomes aware that Mr Heiner has evigasfcpossible criminal
conduct concerning an alleged illegal entry by hito a JOYC worker’s hous€1990);

11 Jan 90. Mr Heiner confirms to Mr Coyne that allegatiarfscriminal conduct have been
made against him. Mr Coyne gives evidence to MmkEleifor the entire day. He is also
accused of having an affair with JOYC Deputy Mamage Anne Dutney. He is told by Mr
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25.

26.

27.

28.

29.

30.

31.

Heiner that he (Heiner) only held copies of thegimal complaints, and that they (the
original complaints) were in the department’s pesgm. (1990);

15 Jan 90. Mr Coyne seeks access to original colaipts in a memorandum to Ms
Matchett pursuant to Public Service Management and Employment Regulati®b.
(1990);

17 Jan 90. Ms Matchett asserts that no complaintare on Mr Coyne’s personal file.
She officially advises him that #she imot aware of any other departmental file
containing records of the investigation that he iseeking.(1990);# See Point 22 The
Peers Memorandum of 2 January 1990.

17 January 1990.Mr Coyne instructs his solicitors (Rose Berry Jende threaten a writ of
prohibition on the Department regarding naturatipesbeing afforded to Mr Coyne in the
inquiry process. The Department is given 24 hooirespond(1990);

18 Jan 90. Ms Matchett writes to the Crown Solicitor twicE)(seeking advice regarding
Mr Coyne’s solicitors letter of 17 January 1990; éXpressing concern over the legality of
Mr Heiner’s appointment and enclosing Mr Coyne’stmeandum dated 15 January 1990;
The Crown Solicitor confirms the legality of Mr Hh&r’'s appointment pursuant to tRablic
Service Management and Employment Act and Reguafi®88but alerts her to possible
defamation ramifications as witnesses are not imarfuoom writ; (Accessed in May 1996
from Mr Lindeberg’s FOI June 1994 application on the Department of Family Services
and Aboriginal and Islander Affairs);

19 Jan 90. 1.Ms Matchett sends two further memorandums fronQOdyne and Ms Dutney
to the Crown Solicitor to consider. The Crown Stdicreaffirms the legality of Mr Heiner’'s
appointment, and he also considers the matter tofaigustice. The Crown Solicitor notes
that Ms Matchett has arranged a meeting with twions1(QPOA and QSSU) to discuss the
Heiner inquiry;(Accessed in May 1996 from Mr Lindeberg’s FOI Junel994 application
on the Department of Family Services and Aboriginabnd Islander Affairs);

19 Jan 90. 2. Ms Matchett requests an “off-the-record” meetingh QPOA union
organiser Mr Kevin Lindeberg and QSSU Industrialaens Director Ms Janine Walker.
She tells them that she has a major problem. Sbems them that the Heiner inquiry has
been closed, and that she has taken possessidinttod &leiner documents in a sealed box.
She puts forward the proposition that they have be#n officially filed but remain “in
limbo”; (1990)Mr Lindeberg, on Mr Coyne’s instructions, indicateat his QPOA member
still wishes to see the written complaints agaimsst, and that there will be no moteff-the-
record” meetings with the Departme(t990)

23 January 90. The Crown Solicitor provides advice to Ms Matthéte believes that the
documents are Mr Heiner’s own property. He advibasthe documents can be immediately
destroyed but it is predicated on the basis thato legal action has been commenced
which requires the production of those files...A draft letter is attached to be sent to Mr
Coyne and Ms Dutney indicating that everything basn shredded bthie documents are
not shredded, nor *the letters sent*Note later chronology dates 18 and 22 May 1990
regarding this letter. (see Points 76, 79 - 82);
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38.

39.

40.

41.

29 January 1990. QPOA officially lodges breach dPublic Service Management and
Employment Regulation G8garding the Heiner inquiry to Ms Matchett, ardls access to
original complaints. Letter signed by QPOA Gene$alcretary Mr Donald Martindale
making him officially aware that the documents srquired by statute before and after their
destruction(1990);

8 Feb 90. Mr Coyne instructs his solicitors toend a letter to DFSAIA seeking access
to the Heiner inquiry documents where they related him and the original complaints
pursuant to PSME Regulation 65 The Crown is given 7 days to respond. (1990);

9-15 February 1990.Ms Matchett seeks advice from Crown Solicitor re Moyne’s
solicitor's letter of 8 February 1990, and enclasespy of the solicitor’s letter;

12 February 1990. Cabinet meeting is held at which the Heiner ingus officially
terminated. Mr Heiner given indemnity for any emguilegal costs by Cabinet. The
documents are secretly transferred to the Offic€albinet from DFSAIA in an attempt to
obtain “Cabinet privilege”;

13 Feb 90. 1. Mr Stuart P Tait, acting secretary to CabinetkseCrown Solicitor's advice
on what action might be taken should a writ be e@ssuequiring access to the Heiner
documents given that they may be considered tabteopthe official records of Cabinet;

13 Feb 90. 2.Ms Matchett meets with JOYC staff and officialiforms them that: (i) the
Heiner inquiry has been terminated; (ii) no repeil be made; (iii) the Crowri'...will
accept full responsibility for all[legal] claims arising out of a Crown employee’s due
performance of his/herduties...” (iv) Mr Coyne will be immediately seconded to spéc
duties in head office commencing in Brisbane onFebruary 1990(1990 and 1995 in
evidence to Senate Select Committee on Unresolvedistleblowers Cases);

14 Feb 90. Mr Coyne instructs his solicitors toesve notice on the department of his
intention to commence court proceedings to gain aess to the documents. Mr Berry
(Mr Coyne’s solicitor) immediately phones Mr Walsh and serves due notice on the
Crown giving unequivocal notice of the evidential mtus of the material. Mr Walsh
confirms the serving of notice in Departmental mem@andum dated 14 February 1990
to Ms Matchett which she later initials as having ead on 21 February 1990;

15 Feb 90. 1. Mr Coyne’s solicitor puts in writhg his telephone conversation with Mr
Walsh of 14 February 1990 and reaffirms notice onhte Crown of his client’s intention
to commence court proceedings(1992)

15 Feb 90. 2. Mr Walsh officially relays the content of thens@rsation with Mr Coyne’s
solicitor to Ms Matchett by phone call to Hobartsfi@nia where she is on departmental
business;

16 Feb 90. 1. Mr Kenneth M O’Shea, Crown Solicitor, providesvia@ to Cabinet in
response to Cabinet’s letter of 13 February 19g9@nding the Heiner documents. He advises
that (i) the documents cannot attract “Cabinetilgni}e” as they were brought into being for
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44,

45,

46.

47.

48.

49.

a departmental purpose not a Cabinet one; (ii) lshauil proceedings commence and a Writ
issued, the documents could not be successfullyheit; (iii) he now takes the..better
view...” that the Heiner documents were, and were alwaygrary to his original opinion of
23 January 1990, “public records” within the meanof sectiorb(2) of theLibraries and
Archives Act 1988and (iv) permission to have them destroyed maestirist obtained from
the State Archivist;

16 Feb 90. 2.Ms Matchett officially responds to Mr Coyne’s istbrs and acknowledges
receipt of his letter of 8 February 1990, and iaths that the Crown’s position regarding
access as pétublic Service Management and Employment Regul&has “interim”, and
that she istill seeking legal advice, and that nothing soughtiso Coyne’s personal file;

19 Feb 90.1. State Cabinet meeting held. Cabinet decidesek gryent approval from the
State Archivist to have the documents destroyed iandformed in the relevant Cabinet
Submission that solicitors are seeking accessetadlcuments;

19 Feb 90. 2.DFSAIA receives: (i) a copy of Crown Solicitoslvice of 16 February 1990
to Cabinet in which he acknowledge.a better view” than the one expressed in his earlier
advice of 23 January 1990 on the legal statusetbiner documents; and (ii) Mr Coyne’s
solicitor's letter of 15 February 1990 putting tBeown on notice of impending court
proceedings;

20 Feb 90. Acting Cabinet Secretary Mr Tait sends a copyaddraft letter (dated 19
February 1990) to Crown Solicitor for approval whitie Cabinet wishes to send to the State
Archivist seeking the urgent destruction of the ideidocuments but without being seen to
be applying pressure on her;

21 Feb 90. Ms Matchett initials Mr Walsh’s Departmental nmandum of 14 February
1990 as having read it. The memorandum unequiyooabinfirms that access to the
documents will be sought through the courts by My if necessary, and that the material
should not be destroyed;

22 Feb 90. 1. Crown Solicitor advises the acting Cabinet Secyethat he sees nothing
“...which is objectionable..in the draft letter to the State Archivist;

22 Feb 90. 2.DFSAIA seek advice from Crown Solicitor regardifg Coyne’s solicitor's
letter of 15 February 1990 putting the Crown onigetA copy of Mr Coyne's solicitor’s
letter is attached to the Crown Solicitor;

23 Feb 90. 1. Acting Cabinet Secretary Mr Tait wtes to the State Archivist seeking
her urgent approval to destroy the Heiner document®n Cabinet’s view that they are

“...no longer required or pertinent tahe public record” No mention is made in it of Mr

Coyne’s solicitor's letters of 8 and 15 February 190 (in the Crown’s known possession)
seeking access to the material by a legally enfordale statute and putting the Crown on

notice of foreshadowed court proceedings in whichhe documents were critically
relevant evidence
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23 February 1990. 2. The documents are delivered to State Archivédugtion Park from
the Office of Cabinet. Ms Lee McGregor, the Statehivist, faxes to Cabinet her written
approval (in less than one working day) to desth@ymaterial despite having more than 100
hours of taped evidence and other material to cliecknsure that the material has no
informational, administrative, data, historicallegal value in order to comply with standard
archival appraisal principles and her statutoryydutder thelLibraries and Archives Act
1988 In her internal report she acknowledges thatdibeuments are defamatory in nature
but does not specify what it is. The documentsrarerned to the Office of Cabinet later on
the same day;

23 Feb 90. 3. Mr Lindeberg meets with Ms Matchett in the aftmon and lodges further
breaches ofPublic Service Management and Employment Reguktithand 65. They
discuss Mr Coyne’s foreshadowed litigation andptssible outcome if Mr Coyne gains
access to the material and if defamation actionensHe indicates that the QPOA and QTU
may join his legal action to seek access via acjatireview of the statute if the Department
doesn’t grant access pursuant to his rights. Theversation is witnessed by DFSAIA’s
Chief Industrial Officer Ms Sue Crook}990);

23 Feb 90. 4. Ms Matchett assures Mr Lindeberg at the meetag the documents are

secure with Crown Law and that shestfll waiting for final advice. She also assures him
that Mr Coyne’s temporary secondment is genuine @icidental, and has nothing to do
with the Heiner Inquiry(1990);

26 Feb 90. Crown Solicitor advises Ms Matchett &t *“...the matter cannot advance
further from the department’s point of view untidabinet makes a decision. The Crown
Solicitor informs Ms Matchett that Mr Coyne’s solicitor's letters are still subject to
ongoing consideration (re access by statute), andalts a letter to be dispatched stating
same;

27 February 90. 1. Queensland Teachers Union (QTU) writes letter t9 Matchett
seeking access to Heiner documents in accordantteRublic Service Management and
Employment Regulation @8 behalf of its school teacher JOYC memkE®90);

27 February 90. 2. Minister Warner signs Cabinet document recommendhe
destruction of the Heiner Inquiry documents whileforming the Cabinet that
"...representations have been received from a sobicitepresenting certain staff members
at the John Oxley Youth Centre. These representasichave sought production of the
material referred to in this Submission. Howeveg tate, no formal legal action seeking
the production of the material has been instigatéd.

1 Mar 90. 1. QPOA Assistant General Secretary Ms Roslyn Kirsdmds letter officially
lodging breache®ublic Service Management and Employment Regukatd@and 65 with

Ms Matchett which also confirms Mr Lindeberg’s niegtwith Ms Matchett on Friday 23
February 1990. Ms Kinder thereby becomes offigiallvare that the Heiner documents are
required by law before the shredding occ(it990);

1 Mar 90. 2. Acting JOYC Manager Ms Ann Dutney ends a memorandum to Mr
Gary Clarke and other DFSAIA Assistant Directors-General setting out details of

The Public Records Bill 2001 (QId) — 2 "Reading Debate - The Shredding 80



The Lindeberg Declaration - Revisited

58.
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60.

61.

62.

63.

64.

various matters including staff misconduct puttingthe lives of children at risk, and
wanting to finalise a matter concerning grima facecriminal assault by Mr Fred Feige,
senior Youth Worker against a youth. (See Point 3J2000 by journalist Mr Bruce
Grundy’s FOI application on the Department of Families);

5 Mar 90. THE GOSS CABINET, WITH FULL KNOWLEDGE TH AT THE HEINER
INQUIRY DOCUMENTS ARE REQUIRED BY MR COYNE (AND THE QTU AND
QPOA) AND WHILE IN POSSESSION OF MR COYNE'S SOLICIT OR'S NOTICE
OF IMPENDING COURT PROCEEDINGS AGAINST THE CROWN IN WHICH
THE DOCUMENTS ARE CRITICALLY RELEVANT EVIDENCE, ORD ER THE
DESTRUCTION OF THE MATERIAL TO STOP ITS USE IN LITIGATION AND
TO PROTECT THE CAREERS OF STAFF AT THE CENTRE. CABI NET IS TOLD
IN THE RELEVANT CABINET SUBMISSION FOR THE 5 MARCH 1990 CABINET
MEETING THAT A SOLICITOR WAS SEEKING PRODUCTION OF THE
MATERIAL BUT HAD NOT YET ISSUED THE WRIT; (July 199 8 when tabled in
State Parliament by Queensland Premier the Hon Petdeattie MLA);

6 Mar 90. Mr Coyne prepares a statement for his court adtothe presence of his
solicitor; (1992);

8 March 90. Mr Lindeberg, while discussing related Heinaguimy matters with Minister
Warner’s Private Secretary Ms Norma Jones on tloaghinadvertently learns of the secret
plans to shred the documents. He challenges that@isecretary’s comments indicating that
the records are required. She ends the call algr§p890);

On or About 13 Mar 90. Mr Lindeberg meets Minister's Private Secretand is
immediately told that Minister Warner refuses taldeith him on the “Coyne Case”, and
will only deal with the QPOA General Secretary Maitindale or QPOA Assistant General
Secretary Ms Kinder. No reason is given. Mr Linele briefs Mr Martindale before he
meets with Minister Warner concerning legal demasmisking access to the Heiner Inquiry
documents(1990);

About 15 Mar 90. 1. QPOA General Secretary Mr Martindale meets VIdEFSAIA
Minister Warner. After the meeting he tells Mr eberg that Minister Warner has alleged
that he has threatened her career and that ofeh@rsdepartmental officers and wants him
removed from the case. Mr Lindeberg denies thréiageanyone, and says that he had not
even spoken with the Minister on the topic. Heemoved from the case and its official
carriage is taken over by Mr Martindale and Ms King1990);

About 15 Mar 90. 2. Mr Martindale phones Mr Coyne and offers him ajuiealent
position elsewhere in the Department, and requestsgent response. Mr Coyne does not
respondy1990);

19 Mar 90. 1. QTU writes to Ms Matchett indicating that no respe has been received to
their letter of 27 February 1990. The union inforthe Crown that...legal measures to
gain access to the material in question may now @ao be taken.(1990);
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67.

68.

69.

70.

71.

72.

73.

74.

19 Mar 90. 2. Ms Matchett writes a memorandumd Mr Coyne indicating that the
Crown’s current position is “interim” and states *“...I have provided interim responses to
Mr Berry (Mr Coyne’s solicitor) and have advisedrhithat the matters he has raised are
still the subject of ongoing advice. Such issued| we addressed through your solicitors
when | have received final legal advice(1992);

19 Mar 90. 3. Ms Matchett writes to the QPOA indicating the egxto the documents is
still the subject of...ongoing legal advice;"(1990);

19 March 90. 4. Ms Matchett writes to Mr Coyne’s solicitors aqdestions whether Mr
Walsh did say that a discussion with Mr Noel Heihad occurred as referred to in his (Mr
Berry’s) letter of 15 February 90. She confirmattbhe isstill seeking ongoing legal advice
as advised in her letter of 16 February 90 regardutess to the documents;

19 Mar 90. 5. Ms Matchett seeks further advicerém the Crown Solicitor and
encloses Mr Coyne’s solicitor's letters of 8 and 13ebruary 1990 and related
documents, including the Walsh memorandum of 14 Febary 1990. She also encloses
photocopies of the original complaints;

21 Mar 90. Mr Coyne’s court action statement is typed araftdd by his solicitor(1992);

22 Mar 90. 1. Acting Cabinet Secretary Mr Tait informs State Wivist of Cabinet’s
decision of 5 March 1990 to destroy the documenmideu the terms of section %8 the
Libraries and Archives Act 1988&dicating that the material is being forwardechtw. The
letter doesot mention that Cabinet has ordered the shreddirtg reduce the risk of legal
action” and it prevents its use against the careers giubéc servants at the Centm what
Mr Coyne and others were doing legally and indaByrito gain access to the material;

22 Mar 90. 2. Mr Coyne meets Mr Walsh and discusses accettetbleiner documents.
He tells Mr Coyne that the Departmenstgl waiting for Crown Solicitor’s advic€1992);

23 March 90. SENIOR ARCHIVIST IS COLLECTED BY A CABINET OFFICIAL
FROM DUTTON PARK ARCHIVES. THE HEINER DOCUMENTS AR E TAKEN
FROM CABINET OFFICE IN THE EXECUTIVE BUILDING AND W ALKED
ACROSS TO FAMILY SERVICES BUILDING. THE SENIOR ARCHIVIST IS
JOINED BY MS MATCHETT'S EXECUTIVE OFFICER MR TREVOR  WALSH,
AND TOGETHER THEY SECRETLY DESTROY THE MATERIAL;

11 April 90. Brisbane daily newspapdihe Sumannounces on front-pagé&égbor Blocks
Secret Probé. Minister Warner indicates that the Heiner Ingquievidence has been
shredded(1990);

18 April 1990. Crown Solicitor provides advice @ Ms Matchett re her letter of 19
March 1990. He confirms that Mr Coyne has a legaéntitlement to view and take
copies of the original complaints pursuant to Public Service Management and
Employment Regulation 63%vhich must be complied with as long as the documents are
in the Department’s possession. He advises that i$ artificial to suggest that Mr
Coyne’s entitlements can be avoided just becauseetimaterial is not on his personal
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79.

80.

81.

82.

file. He advises that if she wishes to dispose dfeim prior approval must be obtained
from the State Archivist pursuant to the Libraries and Archives Act 1988 The

photocopies of original complaints are returned tahe Department; (Accessed in May
1996 by Mr Lindeberg’s June 1994 FOI application orthe Department of Families);

20 April 1990. QTU writes another letter to Ms Matchett inquiriafter access to the
documents and concern over a newspaper articlgttbgtmay have been destroyed. They
seek an urgent respong&990);

8 May 90. 1. Internal memorandum by Mr Donald A C Smith, Mstbkett’'s Principal
Liaison Officer, to Ms Matchett indicates that tleiginal complaints arestill in the
department’s possession on an official file and ialve to be shown to Mr Coyne if they are
retained in the possession of the Crown in accamlavith the Crown Solicitor’'s advice of
18 April 1990;

8 May 90. 2. Ms Matchett seeks advice from CrowS8olicitor attaching the trade union
letters (QPOA & QTU) seeking access to the Heinenquiry documents and complaints
by a legally enforceable statute: Public Service Management and Employment
Regulation 65 She indicates that she does not want to approacbabinet again, and
wants to return the original complaints to the QSSU (Accessed in May 1996 by Mr
Lindeberg’s June 1994 FOI application on the Deparnent of Families);

9 May 90. Ms Matchett informs the QTU that shestfll seeking Crown Solicitor’s advice,
and once the final advice is received regardings&cthe parties will be informed,;

17 May 90. 1. Mr Coyne writes to Ms Lee McGregorthe State Archivist, officially
informing her that the Heiner inquiry documents are the subject of legal requests for
access, which, if necessary, will be determined court. He indicates the Department
is still seeking advice on the matter. He requests that thdocuments not be destroyed;
(Accessed in May 1996 by Mr Lindeberg’'s June 1994 (A application on the
Department of Families);

17 May 90. 2. State Archivist records in an intmal memorandum (dated 30 May
1990 - See Point 82) that Mr Coyne had contacted hen 17 May 1990 to confirm
whether the Heiner documents had been destroyed. MMcGregor records that, acting
on advice from Mr Trevor Walsh, she“...declined to make any comment to Mr Coyne
beyond suggesting that his lawyer should deal dilgavith the department or the Crown
Solicitor's office;” (Accessed in May 1996 by Mr Lindeberg’'s June 19940l
application on the Department of Families);

18 May 90. 1. State Archivist speaks briefly on the phone withWalsh regarding Mr
Coyne’s letter. She faxes him Mr Coyne’s lettétr Walsh informs her not to respond to
Mr Coyne, and he advises her that the matter iagobandled by the Crown Solicitor;
(Accessed in May 1996 by Mr Lindeberg’s June 1994 (A application on the
Department of Families);

18 May 90. 2. Crown Solicitor provides one pagef @dvice to Ms Matchett assisting
her to return the original complaints to the QSSU m accordance withher expressed
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84.

85.

86.

87.

88.

89.

intention while both he and her are fully aware that they ae the subject of a legally
enforceable access statute. The Crown Solicitor eioses draft letters to be sent to
parties seeking access to the documents indicatirtbat the sought-after material is
either shredded or not in the Department’s possessn or control,

22 May 90. 1. Ms Matchett sends altered draft letters to: ()@Gbyne’s solicitors referring
to his letters of 8 and 15 February 1990 and dmgjahat the Department does not have in
its possession or control the original complairsght, and that everything gathered by Mr
Heiner has been destroyed; (i) the QTU declatimgt everything has been destroyed;
(Accessed in May 1996 by Mr Lindeberg’s June 1994 (A application on the
Department of Families);

22 May 90. 2. Ms Matchett sends the QPOA an altered draft rlateclaring that
everything has been destroyed, and that it appgedrer that Mr Coyne has ntt.suffered
any injustice or detriment ..."(Accessed in May 1996 by Mr Lindeberg’s June 1994
application on the Department of Families);

22 May 90. 3. Ms Matchett writes to Ms Janine Wéler, Industrial Relations Director

of the QSSU, and assures her that all documents hught into existence during the
Heiner inquiry have been destroyed, and returns toher the original complaints
(officially defined as “public records”) which brought the inquiry into existencewithout
prior lawful approval from the State Archivist, and while known to bestill the subject
of a legally enforceable access statute; (Accessadviay 1996 by Mr Lindeberg’s June
1994 FOI application on the Department of Families)

23 May 90. Mr Donald A C Smith shreds the photoquies of the original complaints
without prior lawful approval from the State Archivist and records the act with a
personal handwritten notation on the Department's opy of the Crown Solicitor's
advice of 18 April 1990;

24 May 90. Mr Coyne’s solicitor phones Mr Walsh and confirmseipt of Department’s
letter of 22 May 1990. He tells Mr Walsh tHatthe department is in a lot of trouble” He
wishes to be advised whether Cabinet took the wects destroy the documents. Mr Walsh
records the conversation and says that such asesgheuld be put in writing/Accessed in
May 1996 by Mr Lindeberg’s June 1994 FOI applicatim on the Department of
Families);

30 May 90. 1. State Archivist writes internal report on her hamgllof the Heiner Inquiry
shredding, acknowledging her receipt of Mr Coytetter of 17 May 1990, and subsequently
contacting Mr Walsh and following his advice. Sheses her file(1993 — Mr Lindeberg’s
1993 FOI application on State Archives via the Dep#ment of Administrative
Services);

30 May 90. 2. Mr Lindeberg is suddenly dismissed after sixrge@s senior organiser by
the QPOA General Secretary Mr Martindale. It isnegsed by the QPOA Assistant General
Secretary Ms Kinder. Both are aware that the Hedloeuments were shredded when being
sought by the union, the QTU and Mr Coyne. Mr Mattle cites, among four reasons, Mr
Lindeberg’s handling of “the Coyne case” as a radso his dismissal. It is alleged by Mr
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Martindale that Minister Anne Warner had lodged @ec#fic complaint against him
indicating that he was fnappropriate andover-confrontationalist” in his handling of the
case. Mr Lindeberg flatly rejects the allegatioris Idearch for justice Shreddergate-
begins.(1990)

I 13. INTERNATIONAL COUNCIL ON ARCHIVES - CODE OF ETHICS

At the International Council on Archives’ (ICA) GeakAssembly in its 13th session held in
Beijing China on 6 September 1996, the Council selbphe following universal code of ethics
to be followed by archivists in the performanceahadir mission.

Introduction

A.
A code of ethics for archivists should establisghhistandards of conduct for the archival
profession.

It should introduce new members of the professiorthibse standards, remind experienced
archivists of their professional responsibilitieglanspire public confidence in the profession.

B.

The term archivists as used in this code is intdrtdeencompass all those concerned with the
control, care, custody, preservation and admirtistiaof archives.

C.

Employing institutions and archive services shdaddencouraged to adopt policies and practices
that facilitate the implementation of this code.

D.

This code is intended to provide an ethical framwior guidance of members of the
profession, and not to provide specific solutiamparticular problems.

E.

The principles are all accompanied by a commentaiiyciples and commentary taken together
constitute the Code of Ethics.

F.

The code is dependent upon the willingness of aatlnstitutions and professional associations
to implement it. This may take the form of an edigal effort and the establishment of
machinery to provide guidance in cases of doubtjni@stigate unethical conduct, and if
considered appropriate, to apply sanctions.

Code

1. Archivists should protect the integrity of archival material and thus guarantee that it
continues to be reliable evidence of the past.

The primary duty of archivists is to maintain théegrity of the records in their care and custody.
In the accomplishment of this duty they must haggard to the legitimate, but sometimes
conflicting, rights and interests of employers, ews) data subjects and users, past, present and
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future. The objectivity and impartiality of archéts is the measure of their professionalism. They
should resist pressure from any source to manip@eatence so as to conceal or distort facts.

2. Archivists should appraise, select and maintaiarchival material in its historical, legal
and administrative context, thus retaining the prirciple of provenance, preserving and
making evident the original relationships of documats.

Archivists must act in accordance with generallgeguted principles and practice. Archivists
must perform their duties and functions in accocganith archival principles, with regard to the
creation, maintenance and disposition of currewt segmi-current records, including electronic
and multimedia records, the selection and acqorsibf records for archival custody, the
safeguarding, preservation and conservation ofnashin their care, and the arrangement,
description, publication and making available f&euwf those documents. Archivists should
appraise records impartially basing their judgnent thorough knowledge of their institution’s
administrative requirements and acquisitions pe$iciThey should arrange and describe records
selected for retention in accordance with archpraiciples (namely the principle of provenance
and the principle of original order) and acceptethdards, as rapidly as their resources permit.
Archivists should acquire records in accordancehwhe purposes and resources of their
institutions. They should not seek or accept adgis when this would endanger the integrity
or security of records; they should cooperate tsusnthe preservation of these records in the
most appropriate repository. Archivists should cmape in the repatriation of displaced
archives.

3. Archivists should protect the authenticity of deuments during archival processing,
preservation and use.

Archivists should ensure that the archival valugesfords, including electronic or multimedia
records is not impaired in the archival work of iggal, arrangement and description, and of
conservation and use. Any sampling should be chrmgt according to carefully established
methods and criteria. Replacement of originals witier formats should be done in the light of
the legal, intrinsic and information value of trexords. Where restricted documents have been
temporarily removed from a file, this fact shouklinade known to the user.

4. Archivists should ensure the continuing accessitly and intelligibility of archival
materials.

Archivists should select documents to be kept obdodestroyed primarily to save essential
testimony of the activity of the person or the itngton which produced and accumulated the
documents but also bearing in mind changing rebeaeeds. Archivists should be aware that
acquiring documents of dubious origin, however regéng, could encourage an illegal
commerce. They should cooperate with other ardisiaad law enforcement agencies engaged
in apprehending and prosecuting persons suspetthdfbof archival records.

5. Archivists should record, and be able to justif, their actions on archival material
Archivists should advocate good recordkeeping prestthroughout the life-cycle of documents

and cooperate with record creators in addressimgfaamats and new information management
practices. They should be concerned not only wittuaing existing records, but also ensure
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that current information and archival systems ipooate from the very beginning procedures
appropriate to preserve valuable records. Arclavistgotiating with transferring officials or
owners of records should seek fair decisions baseflll consideration -when applicable- the
following factors: authority to transfer, donate sell; financial arrangements and benefits; plans
for processing; copyright and conditions of accésshivists should keep a permanent record
documenting accessions, conservation and all aatiierk done.

6. Archivists should promote the widest possible @ess to archival material and provide an
impartial service to all users.

Archivists should produce both general and partictihding aids as appropriate, for all of the
records in their custody. They should offer imgdrtadvice to all, and employ available
resources to provide a balanced range of senAgehivists should answer courteously and with
a spirit of helpfulness all reasonable inquirie®whbtheir holdings, and encourage the use of
them to the greatest extent possible, consistettt institutional policies, the preservation of
holdings, legal considerations, individual righésyd donor agreements. They should explain
pertinent restrictions to potential users, and ypipém equitably. Archivists should discourage
unreasonable restrictions on access and use butsonggest or accept as a condition for
acquisition clearly stated restrictions of limitedration. They should observe faithfully and
apply impartially all agreements made at the tinfeaoquisition, but, in the interest of
liberalisation of access, should renegotiate caast in accordance with changes of
circumstance.

7. Archivists should respect both access and privac and act within the boundaries of
relevant legislation.

Archivists should take care that corporate andgreisprivacy as well as national security are
protected without destroying information, espegiall the case of electronic records where
updating and erasure are common practice. They resgect the privacy of individuals who
created or are the subjects of records, espetfalse who had no voice in the use or disposition
of the materials.

8. Archivists should use the special trust given tthem in the general interest and avoid
using their position to unfairly benefit themselvesor others.

Archivists must refrain from activities which migtdrejudice their professional integrity,
objectivity and impatrtiality. They should not bemdiancially or otherwise personally to the
detriment of institutions, users and colleagueshMists should not collect original documents
or participate in any commerce of documents orr then behalf. They should avoid activities
that could create in the public mind the appeararice conflict of interest. Archivists may use
their institutional holdings for personal reseaactd publication, provided such work is done on
the same terms as others using the same holdimgs: Jhould not reveal or use information
gained through work with holdings to which accessastricted. They should not allow their
private research and publication interests to fater with the proper performance of the
professional or administrative duties for whichytlae employed. When using the holdings of
their institutions, archivists must not use themowledge of the unpublished findings of
researchers, without first notifying the researsredvout the intended use by the archivist. They
may review and comment on the work of others inrtffields, including works based on
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documents of their own institutions. Archivists altbnot allow people outside the profession to
interfere in their practice and obligations.

9. Archivists should pursue professional excellencby systematically and continuously
updating their archival knowledge, and sharing the results of their research and
experience.

Archivists should endeavour to develop their prsi@sal understanding and expertise, to
contribute to the body of professional knowledged # ensure that those whose training or
activities they supervise are equipped to carntleeit tasks in a competent manner.

10. Archivists should promote the preservation anduse of the world's documentary
heritage, through working co-operatively with the nmembers of their own and other
professions.

Archivists should seek to enhance cooperation amldaconflict with their professional
colleagues and to resolve difficulties by encourggaidherence to archival standards and ethics.
Archivists should co-operate with members of relgteofessions on the basis of mutual respect
and understanding.

I 14. 2001 MEDIA COVERAGE ON PACK-RAPE INCIDENT I

THE COURIER-MAIL
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Centre inmate, 14, pack raped

Bruce Grundy

3 November 2001
Page 3

A YOUNG Aboriginal woman has confirmed claims by severairfer staff members of a
Brisbane youth detention centre that she was gapeer while being held in the centre as a 14-
year-old.

The woman, now in her mid-twenties, said she wagjgaped twice on a supervised outing from
the John Oxley Youth Detention Centre in the |&80s.

Former members of staff at the centre also havmeththe matter was "swept under the carpet”
and "hushed up".

One former youth worker said if what had happergethe girl in question had happened to a
white girl, "there would have been hell to pay".

The woman, who cannot be identified, said she ved®nt on a bus trip with a group of
Aboriginal and white male inmates to an isolateot $p the country.

One staff member accompanied the inmates intoukh Bnd left her with the boys. The woman
said the boys demanded sex and started arguing abouwvould "go through her" first.

She said she told them to leave her alone butftregd her on to a large rock and raped her.
The woman said that what had happened to her ofirshevalk was repeated later in the day.

When contacted about the incident Families Depanrtrpeblic servant Jeffery Manitzky, who
was allegedly in charge of the excursion, saidh bt interested in talking about that.”

Mr Manitzky then denied he was aware of the inciden
Karen Mersiades, who also supervised the excursaid,she would prefer not to comment.

"I know that the manager of the centre informeack (tirlI's) mother of the allegations, and she
came in to the centre," she said.

Ms Mersiades said the mother decided not to putiseematter because she had been told the
boys involved were "indigenous".

Former leading criminal lawyer and Director of Hal#rosecutions at the time of the incident,
Des Sturgess QC, said "unless the story was irtdeettie outcome of the matter was not one for
the mother to decide".
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"That would be for the police to investigate antedaine,"” Mr Sturgess said.
However, the girl's parents strenuously denied beerg told of the incident.

They said the first they had heard of it was wheked byThe Courier Mailwhy they had
decided not to take any action over the matter.

Peter Coyne, the then manager of John Oxley, saydre with allegations about the abuse of
children at the centre should take them to the k@snDepartment, the police or the Criminal
Justice Commission.

"l would encourage anyone with such allegationdd®o,” Mr Coyne said.

Former assistant manager of the centre, Jenny Falste declined to discuss the matter. She
works in the Families Department.

The Courier-Mailhas been told by former members of staff they"naddoubt” the matter of the
gang rape had been raised with the 1989 Heineirnguo the John Oxley Centre.

Following the closing down of the inquiry the maaagf the centre was paid more than $27,000
for "entitlements" and required to sign a secregrgament.

Phone-interview

with

'Michael' former JOYC Youth Worker and Mr Steve Austin
Presenter

ABC Morning Radio (612 4QR)

Brisbane

7 November 2001

| feel too many people are protecting their postarin the interest of self improvement at that
time ... you know ... in getting on in the bureaucraggyernment .. it was pure self interest.

Q. What do you know of the alleged rape of thisnggirl?

A. | cannot remember ... as | say ... this is goingktetmout 1988 -- 87-88 ... | cannot remember
if | was on duty or not ... everybody knew ... | wasioltd directly ... but we all knew ... we
were summonsed down a couple of days later to Betgme’s office and we were told it would
be handled internally, we were under the SecredyaAd we were not to discuss it outside ...
and they would handle it internally.

Q. What was the Secrecy Act that they cited asghson why you couldn’t speak?
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A. That everybody who was a government employakansort of job, basically, you didn’t
discuss what went on outside of duty ... concernirggchildren.

Q. Did it surprise you when you were told that yowld say nothing?

A. It did. It did .. because, quite frankly, | thght it would be taken to the highest level. | mean,
rape is rape, isn'tit ... and especially those ckitdwere in the care of ... us ... Peter Coyne
being the manager.. and the other staff there .y. wege in the protection ... OK, they weren’t
little angels, there were often nasty little chédithere, but the point is ... or, that is beside the
point, that they were under the protection of thenffy Services and they weren’t getting it.

Q. The current government’s attitude seems to aettiis matter has all been dealt with by the
Forde Inquiry, and that’s essentially the end efdtory ...

A. It's not ... because | was interviewed by ... oh tidhais name ... then ... very nice man and
his assistant ...

Q. This is way back in '89 are you talking aboutNael Heiner ...
A. That's it ... and he was very nice ... put it all ape and everything. | spent oh ... a lot of us
spent time in there ... | can’t give you the othemea because | can’t remember , but | was there

and | know other people went and then | think AWv&rner had it all shredded.

Q. Well the government’s attitude seems to betth@Forde Inquiry has dealt with all these
matters so there is no further investigation ...

A. No, | don't agree with that. | don’t. | thinklitas all been pushed under the carpet.

THE COURIER-MAIL

Page 2 Thursday 8 November 2001
Journalist Bruce Grundy

INQUIRY BOSS 'KNEW OF RAPE CLAIM'

THE former Children's Court magistrate who conductexldghorted 1989 inquiry into the John
Oxley Youth Detention Centre was told of claimstthal4-year-old Aboriginal girl in care was
gang-raped.
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But the inquiry by former magistrate Noel Heinerswarminated by the Goss government whose
cabinet directed that all of Mr Heiner's materia¢sshredded in 1990.

Allegations that the centre's management knewefape, for that it had been covered up for 12
years, were raised ifhe Courier-Mailon Saturday.

A former centre youth worker said yesterday thah&e been interviewed in 1989 by Mr Heiner,
who had specifically asked about the rape.

He said the interview "was about Peter Coyne (theager of the centre) basically” but the rape
"was one of the incidents that came out."

When asked if he had volunteered information atioeirape claim or had been questioned about
it, the man said; "He (Mr Heiner) asked...he knbau it already."

The man said everyone in the centre knew aboutagbe allegation.

A former minister in the Goss cabinet, Pat Comba&id &n television in 1999 that "in broad
terms" the cabinet had been aware that the shredim®dnents had contained information about
child abuse.

The next day Mr Comben said that his comments lead baken out of context.
Mr Heiner declined to comment on the matter yesigrd

A move by Families Minister Judy Spence to refer gack rape cover-up allegations to the
Criminal Justice Commission for investigation waisersuously opposed yesterday by a
Queensland member of a Senate select committeéhvex@mined the shredding of the Heiner
documents.

Former Democrats senator John Woodley, a memb#reo1995 Senate Select Committee into
Unresolved Whistleblower Cases, said it would keppropriate for the CJC to investigate the
matter because at the time of the Senate inqueyQhC knew about cases of child abuse, but
failed to disclose them to the Senate.

"That was an incredibly serious omission, and aa@tdhave confidence that they will deal with
it properly if it is referred to them again,” Rewoddley said.

According to former members of staff and the gmhcerned, the gang rape took place when she
was taken on a supervised excursion with a groumale inmates to a remote location in the
bush.

The state Opposition yesterday called for a freshlip inquiry into the Heiner shredding.
Opposition Leader Mike Horan said he was shockddam of the rape allegations.

"This latest allegation of pack rape indicated $bgousness of the allegations that were covered
up by the members of a Labor cabinet, some of wsidhsit in this House," Mr Horan said.
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"Nothing short of a full and open inquiry into tmsatter will ensure that justice can finally be
given to victims of abuse.”

Premier Peter Beattie said police and the CJC weaienining the allegations.

CRIMINAL
JUSTICE
[ele]VIVISI[6]\Il VM edia Release
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CJC completes investigation of alleged rape cover-up

16 November 2001

The Criminal Justice Commission has completed investigations into
claims of a cover-up of an alleged rape of a 14 year old female resident
of the John Oxley Detention Centre in 1988.

The investigation was undertaken by the CIJC in keeping with its
legislative obligations, after the issue was raised in State Parliament by
the Minister for Families and Disability Services Hon. Judy Spence
following media reports of the allegations.

The media reports suggested that the matter had been 'swept under the
carpet' and 'hushed up' by staff of the Detention Centre at the time.

Ms Spence told Parliament she had ordered an immediate search of files
by senior departmental officers and had referred the rape allegations to
the Queensland Police for investigation.

Ms Spence also announced she had asked the CIC to investigate whether
there was any official misconduct by Family Services staff in the way the
issue was dealt with at the time.

CJC investigators have since examined Department of Family Services
records from 1988 which show that the allegations were referred to the
police at that time.

The CIC has also obtained and examined relevant police notebooks and
diaries which further confirm this fact.

CIC investigators also inspected medical records confirming that the girl

For further was examined by a paediatrician at the time, at the request of the
information, contact police.

Media Manager The CIC has now written to both the Police Commissioner Mr Atkinson
Stewart and the Director-General of the Families Department Mr Frank Peach,
Sommerlad. advising that there is no reasonable basis to suspect any official

Ph: 07 3360 6344 misconduct by any departmental staff in respect of their duty to report

Mob: 0407 373 803 the alleged rape of the girl.

Fax: 3360 6235 The CIC has provided copies of the material it has examined to
Queensland police.

THE COURIER-MAIL

Saturday 17 November 2001 Page 3
Journalists: Chris Griffith and Bruce Grundy
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CJC FINDING QUESTIONED BY VICTIM'S PARENTS

THE parents of a 14-year-old girl who said she was papkd while under care at the John
Oxley Youth Centre last night cast doubt on whethere was a thorough police investigation.

The parents' claim follows a Criminal Justice Cossion finding yesterday that staff at the
youth centre had not covered up the alleged pgok-na 1988 and that Department of Family
Services records from 1988 showed the allegatiare weported to police.

The CJC said it had examined police notebooks aamded "which further confirm this fact”,
along with medical records showing the girl wasmixeed by a pediatrician at police request.

QPS spokesperson Tim White said police records etedirmed an investigation had taken
place but he would not provide more details.

On November 3The Courier-Mailreported claims by former staff the rape allegagibad not
been passed to police.

Karen Mersiades, one of those who supervised tB8 &9cursion, said the girl's mother decided
not to pursue the matter because she had beethéolibys involved were "indigenous”.

The CJC clearance yesterday prompted Departmdramilies director-general Frank Peach to
issue a media statement welcoming the CJC's fisditearing his department of a cover-up.

But the girl's parents questioned whether any gsriovestigation of the rape claim occurred as
they had never been informed by police. "I was newkl anything about my daughter being
raped or any investigations. That is a lie," thehmosaid.

"But they told the staff they couldn't do anythimgcause | wouldn't press charges.

"l would have pressed charges - all the way."

15. RELEVANT CORRESPONDENCE WITH THE FORDE INQUIRY AND QUEENSLAND
CRIME COMMISSION

It is relevant for this Declaration to be placedha context of approaches made by me over the
last decade to other accountability or law-enforeetrbodies in an attempt to have the Affair
properly aired and independently investigated beeatis often said that this matter has been
thoroughly investigated and no wrongdoing foundthifay could be further from the truth.
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By way of example, | am attaching the series dklstsent to the Forde Commission of Inquiry
into the Abuse of Children in Queensland Institatian 1998-99 and the Queensland Crime
Commission in December 2001.

The Forde Inquiry

In respect of the Forde Inquiry, it refused to @teay submissions because its counsel assisting,
barrister Ms Kate Holmes, claimed that its Term&eference prevented it from examining the
shredding of the Heiner Inquiry documents.

The logic and legality of her position warrants leilexamination in the public interest. Ms
Holmes was subsequently appointed as a Justite tQuieensland Supreme Court by the Beattie
Government.

The following was said at page 4 in the Introduttio my submission of 18 September 1998 to
the Forde Inquiry which was an attempt at setting significance of maintaining a proper
recordkeeping regime insofar as it impacted onwedare of children held in the care and
custody of the Crown/State:

“...As a universal principle, the Crown/State - theutain of Justice - should
always be seen as a bastion of hope and justices. éispecially important to
maintain the integrity of that bastion for childremho may or have suffered
abuse at the hands of those with control over theung lives.

In that sense, any effort by the Crown/State Executive Government and/or its
agents) to knowingly ignore, destroy evidence ot@ver up suspected child
abuse of children in its care and control shoulderebe tolerated or excused in
any decent caring society governed by the rulawf |

| submit that governments cannot be permitted &irdg evidence of suspected
child abuse perpetrated by Crown employees agaimédren in lawful custody
or care of the Crown to prevent public exposure bability as well as possible
prosecution of the offenders for whatever reasaqually, governments cannot
be permitted to destroy public records when it ksdlat they are evidence for
pending or impending court proceedings and wheredon the express purpose
of preventing their use in those proceedifigs

This concern was rejected by the Forde Inquiryt esfilsed to accept my submissions.

The following is the series of letters sent to thEorde Inquiry:

Kevin Lindeberg

20 Lynton Court

ALEXANDRA HILLS QLD 4161
17 November 1998
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Ms Kate Holmes
Counsel Assisting
Forde Commission of Inquiry
into Abuse of Children in Queensland Insiitns
Post Office Box 554
BRISBANE ROMA STREET QLD 4003

Dear Ms Holmes

Re: The Shredding of the Heiner Inquiry documents

| refer to your letter of 28 September 1998.

You have acknowledged receipt of my submissiondia&September 1998.

You have adopted the view that the shredding giected child abuse allegations against children
held in the care of the Crown at the John Oxleytkddetention Centre presented as evidence to
the Heiner Inquiry in late 1989 and early 1990 doeftsfall within the Terms of Reference of the
Forde Inquiry.

In reaching your view you would have been plainiyage that the order to shred those public
records was made by members of the Goss CabifeMairch 1990, and that five members of that
Cabinet are currently serving as senior Ministerdhe Beattie Government.

| draw your attention to the following statemenpage 10 of my submission:

"...It is respectfully submitted that it would notibethe public interest or in the
interest of truth if this Commission of Inquiry ¢édwnly investigate and make
recommendations on the substance or otherwisehoédsled JOYC child abuse
allegations" and not concern itself with the faregter offence that such
evidence in the possession of the Crown at the wase deliberately destroyed
by order of the Goss Cabinet (in the name of then®@) to obstruct justice and
to cover up unacceptable suspected child abusenagahildren in the care and
protection of the Crown."

For the public record | do not concur with yourwie
Yours sincerely

KEVIN LINDEBERG

-000-

Kevin Lindeberg

20 Lynton Court

ALEXANDRA HILLS QLD 4161
29 April 1999

Ms Kate Holmes
Counsel Assisting
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Forde Commission of Inquiry into the Abuse of Child
In Queensland Institutions

Post Office Box 554

BRISBANE ROMA STREET QLD 4003

Dear Ms Holmes
Re: The Shredding of the Heiner Inquiry Documents ad Related Matters
| refer to your letter of 23 April 1999.

As with my first submission of 18 September 1998, yare attempting to claim that my Special
Supplementary Submission of 15 April 1999 fallsside your Inquiry's terms of reference from
the Beattie Government.

You have said:

"...the Inquiry is limited to consideration of whethensafe, improper or
unlawful care or treatment of children has occuriacarticular institutions; or
whether any breach of any relevant statutory olil@yahas occurred during the
course of the care, protection and detention ofdebi in those institutionsTo
seek to expand its inquiries to consider the manimemwhich documents
concerning questions of abuse of children weretdeitth, or whether there may
have been breaches of statutory obligation in tli$posal, would go beyond
that frame of reference."

Your Inquiry was given evidence proving illegal @@t shredding Heiner Inquiry documents, the
original documents photocopies which are known datain evidence of child abusall the
documents were public recordd was known at the time that they contained enak of child
abuse. The Goss Cabinet ordered the shredding Maréh 1990 to cover up the abuse and to
obstruct justice. The second and third waves addifing by senior departmental officers, assisted
by Crown Law, achieved the same wilful end on 2@ 28 May 1990. A wide spread cover up has
followed those illegal acts.

| disagree with your opinion on my submissions, emgt contest it. Your position on this matter
displays an unacceptable sycophantic deferendetBeattie Government.

The Inquiry's position is illogical reasoning besauhe shredding of evidence of maltreatment of
children by the Crown cannot be separated fromattteial maltreatment, especially when the
shredding was done for the express purpose of icgvep the maltreatment.

You know that in setting the terms of reference, Beattie Government had sitting in its midst
five senior ministers who knowingly ordered theestiting on 5 March 1990 to prevent the abuse
becoming public then and who have actively engagéide cover up since.

The failure and abuse of the machinery of goverrrpenmitting this cover up to go unchecked
for years has not been addressed despite pubfaréato the contrary.

The truth and the public interest are not beingestr The welfare of children going into those
institutions will remain in jeopardy and justicellwiot be done.

You have now made your position clear and on thalipuecord. | must not let the matter rest
there.
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Yours sincerely

KEVIN LINDEBERG

-000-

Kevin Lindeberg

20 Lynton Court

ALEXANDRA HILLS QLD 4161
28 May 1999

Ms Kate Holmes
Counsel Assisting
Forde Commission of Inquiry into the
Abuse of Children in Queensland Insting
Post Office Box 554
BRISBANE ROMA STREET QLD 4003

Dear Ms Holmes

| refer to your letter of 20 May 1999.

| have no desire to commence a "paper war" betwsdiand | suspect you don't either) but, with
respect, | cannot permit your final comment on regatiption of the Inquiry's position in respect
of the shredding of the Heiner Inquiry documentgdainchallenged.

| acknowledge, without reservation, your profesalocompetence. | readily accept that you can
properly reach a view which may be different froimenon matters, including the Inquiry's Terms

of Reference.

The issue at hand is not that our views differ, Wwhiat the difference of opinion between us leaves
unattended in respect of the welfare of childre@ueensland institutions

While the incidents of abuse at the John Oxley Wdbétention Centre are serious and may, of
necessity by law, require action, it still leavle tore serious matter of the shredding unresolved.

It is my respectful view that any Inquiry estabéshfor the specific purpose of looking into the
abuse of children in Queensland institutions canmasonably or rightly ignore compelling
evidence put to it that a cover up of abuse (thhoslyredding and subsequent systemic cover up)
has occurred, and remains unattended.

Certainly, an interpretation of the Terms of Reffieee impartially could and appears to have been
reached by you that does not permit matters outkidge Terms of Reference to be investigated,;
but with respect, | was and am suggesting thatrtigter does not rest there.

You alwayshad open to you three options in this matter gitsrserious nature. They remain
open:

1. Approach Government to seek an extension of youm$eof Reference to cover the
shredding of evidence of child abuse done for th@@se of covering it up;
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2. Make an immediate reference to Government thautimesolved matter in respect of the
abuse of children at the John Oxley Youth Detenti@mtre (i.e. the Heiner shredding
and related matters) be investigated by an ap@tepbiody e.g. a Special Prosecutor;

3. Make (2) a recommendation in your report to Govesnim

| suggest, without seeking to imply adverse infeeeto the Inquiry, that any reasonable person,
with knowledge of the facts, would be aware ofpbétical dimensions associated with my matter.
That dimension has hindered justice for years, ke now know, through my persistence, also
concealed evidence of child abuse for years.

| respect parliamentary democracy and the ruleawf however when the political/democratic
process is abused by Members of Parliament to themselves unwarranted protection from the
processes of the administration of justice thersé¢habusing our system will never enjoy my
deference. | suggest that is a reasonable viewlth h

Commissioner Tony Fitzgerald QC sought and obtaereextension of his Terms of Reference
from the Queensland Government when he was factd agimpelling evidence of wrongdoing
shortly after his Inquiry took evidence, and it vpaisvided.

By contrast, your Inquiry, required to approachtésk impartially, has chosen to remain with its
original restricted Terms of Reference despite @vig showing that the Queensland Government
which drafted them had five senior Ministers inragks who had a hand in destroying evidence of
child abuse in March 1990. That artificial but pospful barrier put up by the Queensland
Government has unfortunately becontiee"difference of opinion" between ugie the shredding
and cover-up) in the carrying out your difficultromission

There is no truth without the whole truth; and whylour Inquiry may finally and rightly deliver
justice on the incidents of the child abuse atlbien Oxley Youth Detention Centre concealed for
almost a decade, the shredding still cries oujustice to be done.

Your exception to my earlier comment, and if il @xists, was said in this context.
Yours sincerely

KEVIN LINDEBERG

Queensland Crime Commission

In regard to the Queensland Crime Commission,dtstion is quite remarkable and disturbing.
The emergence of the pack-rape incident, being jarneaime as | understood it to be when
writing my complaint, gave me jurisdiction to apact it. It became more clear when | received
Mr Callanan’s letter that the alleged offence afetl within the category of “criminal
paedophilia” as defined under tBeime Commission Act 1997

The QCC had a standing reference pursuant to se4€¢7) of theCrime Commission Act 1997
to investigate the crime of “criminal paedophilahi@never it became aware of such activity. It is
now clear that in spite dfhe Courier-Mailarticles in which Mr Grundy exposed the crime i& h
November 2001 series, it remained inactive. It se&nhave sat on its hands. At the time of
writing this Declaration, its extraordinary tardgnouct has not been fully explained.
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This is against the background that when | met Wdgmmissioner Tim Carmody SC for 90
minutes on 13 December 2001 at its headquarterdnisys House, | left with the clear
impression (as reflected in his supportive commentthe key elements in the affair) that he was
going to make a personal recommendation (after ewagithe material put before him) to its
reference committee for the QCC to hold a publguiry into the Heiner Affair which would be
conducted by Mr John Callanan, Deputy Crime Comioings. As Crime Commissioner, he said
that he was no longer prepared to be a bystanddgrisrmatter. It was expected to be the last
reference received by the QCC before it closedatss at midnight on 31 December 2001.

The reference did not eventuate.
The following is the series of letters sent to th@CC:

Kevin Lindeberg

11 Riley Drive
CAPALABA QLD 4157
13 December 2001

Commissioner Tim Carmody SC
Queensland Crime Commission
GPO Box 3123

BRISBANE QLD 4000

Dear Commissioner

RE: REQUEST FOR A REFERRAL OF THE HEINER AFFAIR TO THE QUEENSLAND
CRIME COMMISSION FOR INVESTIGATION

| am the whistleblower in the matter commonly knaaenthe Heiner Affair.

| seek your reference to the Queensland Crime Cegian’'s (QCC) management
committee pursuant to section 29(1)(a) and (b)hefGrime Commission Act 199
order that the following matters may be referredthe QCC for an appropriate

independent and impartial investigation.
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On advice it is submitted that my complaint nowlsfakithin the QCC's jurisdiction

pursuant to section 4(1)(a) of tGeime Commission Act 1997

It is my submission that the QCC's jurisdiction caw be enlivened in the long-running

Heiner Affair because of recent publications byrpalist Mr Bruce Grundy inThe
Courier-Mail (see attached) and 612 4@BC-Radiointerview of 7 November 2001

(see attached) which indicate that :-

(a) the major crime of pack-rape of a 14-year-old Agioral girl occurred at the John

Oxley Youth Detention Centre sometime in 1988 wbkhe was held in the care and

protection of the Crown by court order;

(b) it is open to conclude that the pack-rape was nmperly investigated at the time by

(c)

(d)

(€)

the police thereby leaving the crime still operptosecution as no time bar exists on
the crime of rape, and therefore, also leavingaterpolice officers and public
officials with knowledge of the incident open toveang up a major crime involving
obstruction of justice;

the Criminal Justice Commission’s (CJC) recent @tigation of the pack-rape
incident, as reported in its media release of 1@aitber 2001 (see attached), gives
rise to more serious questions than its answers;

it is open to conclude that the pack-rape was @aep at the time as an excuse
(prima faciemisleading and unlawful in intent) was used tovewbcharges being
laid by suggesting that the girl's mother, in 198&uld not press charges because
the alleged rapists were indigenous when (i) it wasthe mother’s duty to do so
given that her daughter was a minor and in the aatecontrol of the Crown at the
time of the incident; and (ii) the mother has siolzmed that she was not informed
about the pack-rape at the time, and had she lmd&nshe would have insisted on
charges being laid,;

it is open to conclude that certain public offisialithin the Department of Family
Services were derelict in their duty of care to theyear-old Aboriginal girl
pursuant to the provisions of tiahildren Services Act 196&nd therefore may have

engaged in official misconduct by knowingly coverimp a major crime;
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(f)

(9)

(h)

evidence of this major crime was provided to Mr Ndeiner during the course of
his 1989/90 Inquiry into the management of the JOkley Youth Centre, and that it
is therefore open to conclude that certain pubffcials (elected and appointed)
were aware of this fact when assuming responsibibt his evidence upon the
termination of his Inquiry on 11 February 1990;

in light of these new revelations clearly indicatiavidence of the major crime of
pack-rape was gathered by Mr Heiner during his ilygut is therefore now open to
conclude that the subsequent shredding of his ipgqlocuments by order of the
Executive Government of Queensland on 5 March 188% have knowingly
covered up a major crime and perverted the courgestice (not to the exclusion of
other possible illegal consequences flowing from shredding relevant to the facts
confronting the Executive Government and othethatime in regard to other legal
demands being made on the records in questionylaséhe state of knowledge at
the time, and reasons publicly stated by then NEnigor Family Services and
Aboriginal and Islander Affairs, the Hon Anne Warhe Parliament, which were:-

)] the inquiry had ceased and no report would be medutherefore there
was no further need for the material;

(i) all parties involved in the inquiry would be assutbat any evidence
gathered would not be used in future deliberationglecisions. This
applied to Mr Coyne as well as to all other staéimbers; and

(i) disposal of the material reduced the risk of legaion against any party
involved such as Mr Heiner and Youth Workers emetbin caring for
children at the John Oxley Youth Detention Cen8eq Statédansard
18 May 1993 p2871);

the disbursement of public monies in the sum of 327 in accordance with certain
terms in a Deed of Settlement dated 7 February 18&iveen the State of
Queensland and Mr Peter William Coyne, manager hef dohn Oxley Youth
Detention Centre at the time of the pack-rape ahd Wwad knowledge of it, was
deliberately designed for the unlawful purpose @fering up a major crime because
the Deed required Mr Coyne’s (and the State of @sleed’s) lifetime’s silence in
respect of not publishing (information about) alNeets leading up to and

surrounding his relocation from the Centre;
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(i) the involuntary retrenchment of Mr Peter Williamy@e on 7 February 1991 in
prima faciebreach of section 28 of thiublic Service Management and Employment
Act 1988and thelncome Tax Assessment Act 1988y have been motivated by
agreement between certain public officials and Ereecutive Government of
Queensland, extending to the misleading of His Hswey the Governor Sir Walter
Campbell to sign (unwittingly) a false and mislesgExecutive Council Minute to
effect the fraudulent involuntary retrenchment audlawful disbursement of
approximately $80,000 of public monies, in ordatthlr Coyne’s services could be
terminated while permitting a major crime commitigter his management of the

John Oxley Youth Detention Centre to go unaddressed

The facts of the Heiner Affair have been thorougthbgcumented by me and my former
(now deceased) counsel Mr Robert F Greenwood QQotret senior counsel attesting
serious (unresolved) wrongdoing. In that regaptadvide the following documents as

immediate — but not exhaustive - supporting eviéddhis submission: -

(a) the Lindeberg Petitiontabled in the Queensland Legislative Assembly @n 2
October 1999 and related correspondence with Qlaseh$remier the Hon
Peter Beattie MLA;

(b) the Greenwood QC submission to the Australian Ghrapt the International
Commission of Jurists dated 25 April 2000;

(c) the Greenwood QC submission dated 9 May 2001 toAtstralian Senate
outlining the Lindeberg Grievance in which it isggested that both the
Queensland Government and the CJC may have misledSenate and
obstructed justice when the Heiner Affair came befa in 1995, 1996 and
1997/98;

(d) my submissions to the Forde Commission of Inquity iAbuse of Children in
Queensland Institutions and related correspondairiite counsel assisting Ms
Kate Holmes (now Her Honour Justice Holmes of thgr8&me Court of

Queensland).

Any suggestion that my allegations have been ptppewrestigated simply cannot

withstand objective honest scrutiny. The oft-statkdm that my allegations have been

The Public Records Bill 2001 (QId) — 2 "Reading Debate - The Shredding 104



The Lindeberg Declaration - Revisited

“exhaustively investigated” is a myth designed trelve, and prevent justice being

served.

Notwithstanding deception, | have also experiendisdembling and inordinate delay in
my pursuit of justice. The following example (Sde tindeberg Petitionpp59-65)
concerning the Office of the Information Commis@&pisaw a delay of two years and
two months before receiving an answer from forrméorination Commissioner Albietz,
one day before he retired. Even then, he faileahBwer a threshold question concerning
apprehended bias giving rise to suspected offniatonduct in the examples he ordered
me to provide (to give substance to this seriowmgd) relating to his handling of my
earlier 1994 freedom of information applications ftlocuments associated with the
Heiner Affair held by the Department of Family Sees and Aboriginal and Islander

Affairs and the Department of Justice and Attor@®neral.

| include two submissions to the Office of the Imiation Commissioner for

examination within the context of this requestdaeferral:-

1. Submission to former Information Commissioner FAdbietz dated 12 May
1999 on a matter of apprehended bias giving risesuspected official
misconduct concerning himself and others within@ffce for failing to report
suspected official misconduct to the complaintgieacof the CJC pursuant to
his obligation under section 37(2) of tk¥iminal Justice Act 1989See File
Ref: S3/99 REM);

2. Submission to Information Commissioner David Bewdated 14 November
2001 (on the File Ref S3/99 REM) addressing thecegtable manner in which
both he and his staff handled my application whiololved the serious charge
of apprehended bias giving rise to suspected affitisconduct, obstruction of
justice, and a failure to comply with section 37@2)the Criminal Justice Act

1989.(Information Commissioner Bevan is yet to resptmthis letter).

Having placed this matter before you, | am are wtlged to point out that | hold that
certain members of the QCC’s management committieeigion-makers under the

Crime Commission Act 199nd therefore obliged to respect procedural fagresd
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impartiality considerations according to law Sege Livesey v New South Wales Bar
Association{1983] 151 CLR 288 per Mason, Murphy, Brennan, Zeand Dawson JJ at
294-294) cannot come to this matter without thestexice of apprehended bias and/or
prejudgement, and therefore, | respectfully subonié of the following should occur

because of the extraordinary circumstances suringmdth this matter :-

(a) in the first instance, automatic disqualificatiomosld apply in any
associated deliberations to QCC management conamttmbers allegedly

tainted by apprehended bias and/or prejudgemeirtormw submit are:

* CJC Chairperson Mr Brendan Butler SC;

e Queensland Police Commissioner Bob Atkinson;

* PCJC Chairperson Mr Geoff Wilson MLA,;

* PCJC Deputy Chairperson the Hon Howard Hobbs MLA,;

Then;

(b) notwithstanding the doctrine of necessity, the riemg members of the
QCC management committee may consider that owintpgocomplaint’s
seriousness and because (i) the makeup of theimdtee may be so
compromised and depleted; and (ii) the time comgsan the QCC owing
to its closure on 31 December 2001, that, via ygood office, an
extraordinary referral to your accountable Ministeolice and Corrective
Services Minister the Hon Tony McGrady MLA is madecommending
that a Special Prosecutor with appropriate powessyurces and sufficiently
wide terms of reference to cover all aspects af Affair be appointed to:-

0] independently investigate and holdlgubearings;

(i) prosecute where sufficient evidence exists; and

(iii) make recommendations to changes in the law whepares,
and to the structure of the governance of Queeddlaming
out of these matters involvingrima facie major crime and

relevant criminal activity thereby restoring intigrand public
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confidence in Queensland's criminal justice and ligub
administration systems so that such systemic wraingdand

abuse of office might not happen again or be céetesooner;

(c) make a reference to the QCC, within its limited imonstraints before
closing on 31 December 2001, whereupon you and/QC& agent may
suggest an appropriate manner in which these rmatter be properly and

independently advanced and resolved.

| am prepared to provide evidence on Oath.

Yours sincerely

KEVIN LINDEBERG

13 December 2001
Phone: (07) 3390 3912

Email: kevlindy@stargate.net.au

-000-

Kevin Lindeberg

11 Riley Drive
CAPALABA QLD 4157
21 December 2001

Assistant Commissioner John Callanan
Queensland Crime Commission

GPO Box 3123

BRISBANE QLD 4000

Dear Assistant Commissioner
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RE: REQUEST FOR INVESTIGATION OF THE HEINER AFFAI R BY THE
QUEENSLAND CRIME COMMISSION PURSUANT TO SECTION 46( 7) OF THE
CRIME COMMISSION ACT 1997

| refer to your letter of 19 December 2001 whickities further clarification on my

correspondence of 13 December 2001.

My initial approach to the Queensland Crime Cominis¢QCC) sought a referral from
its management committee to have the Heiner Affaiestigated by the QCC in light of
new evidence published ifihe Courier-Mailby journalist Mr Bruce Grundy which |

held enlivened the commission’s jurisdiction unther meaning of “major crime.”

While this belief has proved not to be misplaceédadpears that | may have failed to
explain or to advert adequately to the full readd axtent of the possible criminality

involved, hence the need for further clarification.

It is now clear that this new evidence enlivensabimmission’s jurisdiction on “criminal
paedophilia” within its meaning under section 6tleé Crime Commission Act 1997
You have acknowledged this in your letter on pagen2rein you said...it would seem
that, in addition to constituting a major crime ettalleged rape of a fourteen year old
girl would fall within the definition ofcriminal paedophilia”in section 6 of the Crime
Commission Act 1997

Also, you have acknowledged the crime of “crimipaledophilia’does not requirea
reference from the management committee to invastidbecause the QCC has a

standing reference under section 46(7) ofGhiene Commission Act 1997

Given the QCC's standing reference to investigatainal paedophilia, and the fact that

evidence of such an incident was first publishe® &fovember 2001 clearly linking it to
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the Heiner Affair, it is reasonable to assume thatQCC has already been enlivened to

investigate, and therefore a file may already benop

Notwithstanding the above, | hereby lodge a complaioncerning the cover-up of
criminal paedophilia at John Oxley Youth Detent@antre in which the shredding of
the Heiner Inquiry documents and related mattezsratissolubly linked (as provided in
my submission to Crime Commissioner Carmody SC®Dé&cember), and request that

an investigation commence immediately.

| respectfully request the reference number ofQXC’s file and its creation date for my

record purposes please.

LEGAL AND ETHICAL DEMANDS ASSOCIATED WITH THE CIRCU MSTANCES
SURROUNDING THE COMPLAINT

The body of facts surrounding this complaint poiritsvards the credible and
unacceptable existence of systemic corruption enida scale over a prolonged period

which has irrefutably contaminated our justice sgstn Queensland.

The Heiner Affair carries with it, for all swornastitory law-enforcement agents and
officers (i.e. decision-makers) who handle it, oegsable threshold questions of
prejudgement, apprehended and/or actual bias, ppcelzended bias giving rise to

suspected official misconduct.

In short, these threshold questions must be sditdéare any law-enforcement agency or
official comes to the matter. The seriousness efalfeged criminality, reaching as high
as Executive Government and Executive Council, d&wa impartiality and

disinterestedness in the outcome (save that théslawheld equally) from any decision-

maker, investigator or reference committee.

However, your immediate obligation is to ensure fhatice is not denied by delaying
justice any longer. This obligation has the addedeeof the seriousness of the

allegations now confronting the QCC.
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It is both illogical and inappropriate for you togae, at the same time, that this matter
cannot be advanced now because (a) the QCC managecoenmittee lacks a

community representative; or (b) the Crime Commissr has not sought a referral,
when, by law and your own admission, you know thatQCC does not need a referral

because it already has it pursuant to section 48 (fHeCrime Commission Act 1997

With respect, your duties and obligations underGhiene Commission Act 199&xtend
up to midnight 31 December 2001, and to do notlmog when you have a standing
reference to investigate immediately, is, in mynagm, tantamount to denying justice by

obstructing it.

While | appreciate that th€rime and Misconduct Act 200kepeals your ability to

investigate criminal paedophilia as at 1 Januar®22he Crime and Misconduct
Commission (CMC) will be obliged, at the appropgiditne, not to ignore that the facts
of the case which strongly suggest that the palitenot be able to come to the matter

impartially because of other attendant factoroséin the material you hold:

[a] my submission, dated 13 December 2001, angtartemedia coverage;

[b] theLindeberg Petition

[c] Greenwood QC submission to the Australian Senat

[d] Greenwood QC submission to the Internationain@ussion of Jurists;

[e] submissions to the Office of the Informationn@uission; and

[f] the police’s 1988 handling of the incident afminal paedophilia which is

now open to question.

At the same time, the CJC has recognised thagisstainted and can no longer come to

the matter. By law, the CJC is now a protagonishis matter.

It would be investigatively absurd and inappromriad suggest that the incident of
criminal paedophilia can be isolated from the esemtich followed, namely the Heiner

Inquiry, the shredding of its evidence and reasdms doing so, the unlawful
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disbursement of public monies to buy the silenca ptiblic official and so on when all

had knowledge of the incident of criminal paedaghil

The evidence show that (a) Mr Heiner took evideooethe matter; (b) the Executive
Government shredded the gathered evidence to cpveriminal paedophilia and other
abuses of children held in the care and proteadiothe Crown at John Oxley Youth
Detention Centre by court order, and which, the didkge Government knew was
required for litigation; and (c) the Crown unlawfutlisbursed public monies by use of

an unlawful Deed of Settlement to effect the caver-

Put simply, the Heiner Affair is aboptima facieState-sanctioned criminal paedophilia

against children placed in its care and protedbpourt order.

The vehicle to achieve this unlawful activity inves systemic corruption reaching over
a decade, and now, by my complaint, the QCC hasrbednvolved until midnight 31
December 2001. Until your responsibility has bemgltarged, this alleged wrongdoing

must be acted on.

As to what happens after 31 December 2001 becdube extraordinary circumstances
surrounding this matter — the Heiner Affair — ismthing which shall have to be
handled appropriately at the time in order thatigesis served honestly and impartially

so that any wrongdoer is brought to justice.

To suggest that there is no statutory vehicle wihereotice can be given to the
Queensland Government and People that a Specis¢éor should ideally handle this
matter, is to suggest that those who have engagsgistemic corruption and abuse of
office for over a decade, which aided in covering B8tate-authorised criminal

paedophilia, are to escape independent publiciegrut

This is simply intolerable and unacceptable by efatistandards if we, as a so-called
civilised society, wish to claim that we live byetihule of law and care for our children

wherever they may live.
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It should be of great concern to the QCC that aro@rundy article published ifihe
Courier-Mail on 20 November 2001 (p5) revealed another vicfigriminal paedophilia
and rape while in the care of the Crown at Sir ieedlilson Youth Detention Centre and

John Oxley Youth Detention Centre respectivelye(8gached).

These above values cannot be mutually exclusiveniem and women of goodwill who
seek to respect the law, otherwise, the law, igstddeing our cherished instrument of
justice, will have become the instrument of contiguinjustice and held in contempt by

all. That must not be permitted to happen.

Yours sincerely

KEVIN LINDEBERG
21 December 2001

END OF THE LINDEBERG DECLARATION REVISTED IN 2002

The Public Records Bill 2001 (QId) — 2 "Reading Debate - The Shredding 112



