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Introduction

This submission is written in good faith and in tpeblic interest. It is totally
documented. It contains compelling evidence ofpbssible illegal conduct concerning
the governance of Queensland and the welfare tfrehi held in care and custody by the
Crown.

A bastion of hope and justice

As a universal principle, the Crown/State - the ritain of Justice - should always be
seen as a bastion of hope and justice. It is esibeonportant to maintain the integrity of

that bastion for children who may or have suffeadmlise at the hands of those with
control over their young lives.

In that sense, any effort by the Crown/State (iedttive Government and/or its agents)
to knowingly ignore, destroy evidence of or covprsuspected child abuse of children in
its care and control should never be toleratedxoused in any decent caring society
governed by the rule of law.

| submit that governments cannot be permitted tstrdg evidence of suspected child
abuse perpetrated by Crown employees against ehilidr lawful custody or care of the
Crown to prevent public exposure and liability asllwas possible prosecution of the
offenders for whatever reason. Equally, governmeatsnot be permitted to destroy
public records when it knows that they are evideforepending or impending court
proceedings and when done for the express purpbgeeventing their use in those
proceedings.

If it is also acceptable for Ministers of the Crowuino authorised a shredding years
earlier to obstruct justice and then many yearsrldab be party to an Executive
Government decision to establish this inquiry teestigate those "shredded allegations”
of child abuse but not their own earlier actioneg¢Sopinion of Mr Robert (Bob) F
Greenwood Q¢ then we have a state of anarchy and derisionerevhothing matters
except survival by remaining silent in the facesypdtemic corruption and abuse of office.

Eminent legal advice says that the law does nanhpet. | further submit that if we, as a
society purportedly governed by the rule of laipwlthat conduct to stand just because
a cabinet may have done it, then equality befoee |#hw and respect for the law in
Queensland are dead.

This submission only addresses, in effect, thedshng of the Heiner Inquiry documents.
It makes no judgments one way or the other in respé the possible illegality of

! See Attachment Four
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suspected child abuse that occurred at JOYC arb988/1990 because that is for proper
authorities to decide upon.

The shredding has many serious facets to it. heggmts at its heart a seriquréma facie
criminal cover-up by the Executive Government oe@usland of suspected child abuse
by destroying the evidence and, at the same timegbstruction of justice perpetrated
against public servant Mr Peter Coyne, followedabgoncerted cover up by the system
of thoseprima facieserious offences.

| became a victim of the shredding while actingvrsCoyne's union advocate. | had a
duty to seek lawful access to the Heiner Inquirgudonents on his behalf. | lost my career
soon after inadvertently learning from a staff memlof then Minister for Family
Services and Aboriginal and Islander Affairs thenbiorable Anne Warner MLA about
the Government's secret plans to destroy the daaismkehad been assured only days
earlier that they were secure with the Office obn Law. | objected to the shredding.

For over eight years | have sought to have thd trewealed but systemic corruption in
Queensland's "post-Fitzgerald era" has thwartedetieéforts and in the process covered
up known suspected child abuse. My journey has bebdbedShreddergaté It is also
totally documented.

| respectfully submit because of the breadth oftesygc corruption involved, any
resolution of this affair really requires its ownnemission of inquiry or appointment of a
Special Prosecutor to clean out Queensland's padiinistration for the public good
and the welfare of children in care.

For my part, | cannot and shall not remain sileatn prepared to give evidence in public
under oath.

KEVIN LINDEBERG
18 September 1998

Relevant Terms of Reference to this Submission

It is respectfully submitted that the relevant teraf reference pursuant to the Order in
Council - Commissions of Inquiry Order (Nol) 199®mmenced on 13 August 1998
are:

2 First coined in 1996 by Associate Professor Bi@oendy then editor ofhe Weekend Independent
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3. Under the provisions of the Commissions oluingAct 1950and all other enabling
powers Leneen Forde AC, Jane Thomason and Hangeteiare appointed to make full
and careful inquiry without undue formality withspeect to the following:

A. (i) In relation to any government or non-govaent institutions or
detention centres established or licensed underSthée Children Act
1911, Children's Services Act 1965 the Juvenile Justice Act 1992

(@) whether any unsafe, improper, or unlawfukcar treatment
of children has occurred in such institutions artoes; and

(b) whether any breach of any relevant statutdmigation under
the above Acts has occurred during the course &, gaotection
and detention of children in such institutions entres.

B. In the context of the need to resolve thesdarsmas soon as possible,
to:

(i) examine the outcomes of any previous investgs;

C. After such inquiry as the Chairperson deems@pjate, refer to the
appropriate authorities any instances where thppears to be sufficient
evidence to prosecute for a criminal offence, tadesciplinary
proceedings, or pursue a charge of official miscmhégainst any person
under any Act in respect of such lack of safetyprimpriety or unlawful
care or treatment of children.

D. To make any recommendations as may be conslidggypropriate in
relation to:

(i) any systemic factors which contribute to amyldc abuse or neglect in
institutions or detention centres;

(i) any failure to detect or prevent any child abuor neglect in
institutions or detention centres; and

(iif) necessary changes to current policies, lag@ and practices.

-000-
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Backdrop to the Establishment of the Forde Commissin of

Inquiry and Construction of this Submission

"No power ought to be above the laws."
Cicero, de domo sua, 57 B.C.

The responsible Minister to whom Commissioner LenBerde AC must eventually
present her report with the possible recommendadfocriminal charges to be brought
against certain as yet unknown person/s is the tiahde Anna Maria Bligh MLA
Minister for Families, Youth and Community Care aiuhister for Disability Services.

This Commission of Inquiry into child abuse wasab$ished by the Beattie Government
on 13 August 1998 against the backdrop that duthmy State election campaign
considerable media coverage blye Courier-Mailon child abuse and editorial pressure
to hold an inquiry into certain incidents of alledgabuse occurredThe journalist
responsible for the series of articles was invasirg reporter Mr Michael Ware.

The Ware series highlighted fresh revelations afose suspected abuse inflicted on
children while held in lawful custody and protectiby the Crown at the John Oxley
Youth Detention Centre (JOYC) Wacol in late 198% kevealed that the Criminal
Justice Commission (CJC) had been made aware sudpected abuse as early as 1994
and as late as October 1997 by a concerned YouttkéVbut dismissed him and failed
to act.

It was also revealed that the then Department afilljaServices and Aboriginal and
Islander Affairs (DFSAIA) during the Goss regimesaalso fully aware of the suspected
abuse through documents in its possession datiok twaSeptember 1989. The Goss
Government failed to act in the children's intesesther than to secretly shred the
evidence of suspected abuse on 23 March 1990; rteedrately remove Centre manager
Mr Peter Coyne to other employment upon the tertianaof the Heiner Inquiry in
February 1990; and, years later, to use the infoamdor its own political purposes
before the Senate Select Committee on Unresolveidtidtiiower Casésn 1995.

The suspected abuses reportedlie Courier-Mailwere the subject of and given in
evidence to the aborted Heiner Inqdimstablished by former National Party Family

3 See Attachment Two.

4 Established by the Senate after the Goss Governmersed to review theLindeberg allegatiorisas unanimously
recommended in the reportn"the Public Interest of the 1994 Senate Select Committee into Pubtierest
Whistleblowing chaired by Senator Jocelyn Newmaterathe all-party committee considered submissiamg oral
evidence that highlighted the CJC's lack of perfomoe in the matter.

5 Retired Stipendiary Magistrate Noel Oscar Heioemerly of the Children's Court
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Services Minister the Honourable Beryce Ann Nel86bA. The Heiner Inquiry was
publicly announced by her on 23 October 1989.

Suspected child abuse

In a statement signed by Ms Nelson on 15 May 198@essed by former Queensland
Police Commissioner Noel Newnham, and tabled irteSRarliament on Tuesday 25
August 1998, she makes the following relevant statd@ concerning suspected child
abuse matters that as the responsible Ministeespected Mr Heiner to investigate:

"that some boys and girls were being forced intouaé activity against
their wishes, for the benefit of others; that illidrugs and prescribed
medications were being brought into the Centre, etomes by staff and
sometimes by detainees who had simply walked odt r@turned

apparently without any permission; that some staffe physically and
sexually abusing children in their car®.”

The Ware series also highlighted related seriogal lquestions of possible criminality
associated with the shredding potentially inculpgtll members of the Goss Cabinet of
5 March 1990.

This Commission of Inquiry was also establishedresjahe backdrop of in-depth media
coverage by Mr Bruce Grundy'snside Queenslaridand while he was editor dfhe
Weekend Independéhof this affair he has dubbe&hreddergateHe single-handedly
and courageously revealed the long hidden horabiases of children at Neerkol and
another institute also likely to be the subjecthi$ Inquiry.

The Heiner Inquiry evidence containing evidenceahait suspected abuse was shredded
on Friday 23 March 1990 by order of the Goss Cdlmh& March 1990. It was done for
the express purpose of preventing its use in fadmived court proceedings. It was also
done for the express purpose of reducing the rislegal action against all the parties
involved in the Inquiry, including probable Youthders who may have been abusing
children albeit under the specific instructiongtof then Centre managenment

It was this management practice that so upseticestaff that it sparked the Heiner
Inquiry.*?

% Nelson Statement tabled in State Parliament oAufust 1998 during debate on the shredding andomatioved by
One Nation MLAs to expel from the Chamber five semilinisters of the Beattie Cabinet whdma facieordered the
shredding on 5 March 1990.

" SeeThe Courier-MailSaturday 11 July 1998 p9

8 Mr Grundy is Associate Professor of Journalismp&ranent of Journalism University of Queensland

9 Mr Grundy's own publication.

19 The monthly publication of the Department of Jalism University of Queensland

11 See Document 13 (Submissions and Documents) prbtigéhe Queensland Government in July 1995 tSemeate
Select Committee on Unresolved Whistleblower Cases.

12 ibid. and introductory comment by Dr Glyn Davikeh Director-General Premier Goss' Department amreit
Director-General of Premier Beattie's Department.
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It has been publicly suggested and supported dyyhayedible legal argument from now
High Court Justice lan Callinan T other counsel ie Messrs Robert (Bob) F
Greenwood Q€& Morris QC and Howard, Peterson and senior university criminal and
administrative law lecturers that it was open tmdaode that the shredding of those
records was a serious criminal offeffcdt has also been argued that the conduct may
have breached the Criminal Justice Act 1989

Other independent international archives expeneg lagso publicly stated that the act was
not in accord with a proper interpretation of tleéevant provisions of the Libraries and
Archives Act 1988because highly relevant information held by thev€oment was
withheld from the State Archivist by the Goss Cabiwhen seeking and obtaining her
"urgent"approval to destroy the evidence on Friday 23 Fatyri990.

The affair remains unresolved. This submission sflbw that it potentially involves
criminality reaching the very highest levels of @nsland's public administration.

It is submitted that the shredding of those pubdicords known:(a) to be required for

impending court proceedings; (b) to be the sulpéet legally enforceable access statute;
and (c) to contain suspected child abuse allegatisiiould gravely concern this

Commission of Inquiry.

An affront to common decency

There is a basic immoveable premise to this whiferahat cannot be avoided. Pursuant
to the Commission's Terms of Reference 3A(i)(a)XbP(i),(ii) and (iii), it is this: For
any public official (elected or appointed) to deliately shred such public records
containing evidence of suspected child abuse apelmisiren in the care and control of
the Crown in order to reduce the risk of legal@ttagainst Crown agents who may have
perpetrated the suspected abuse should represetiie aery least, negligence of the
highest order. It should also be viewed as condaaotrary to all accepted and known
notions of the Crown's duty of care to such chitdras well as an affront to common
decency and open and accountable government.

Following on from that premises, it is thereforkevant for the Commission to know that
five potential senior Ministet$ of the Beattie Government who established thisiityg
ordered the destruction of those public recordS &arch 1990.

13 Acted as Lindeberg's senior counsel with junianrsel Roland D Peterson before the Senate Selent@tee on
Unresolved Whistleblower Cases in 1995 and befeeeGonnolly/Ryan Judicial Review into the Effectiess of the
CJC in July 1997.

14 Former Special Prosecutor Australian War Criméfsufral

15 See the Morris/Howard Report into tHarideberg allegatioristabled in State Parliament on 10 October 1996 by
Queensland Premier the Honourable Rob Borbidge MLA

16 Sections 129, 132and/or 140 of the Criminal Cclel)(

1" The Honourable Messrs Terry Mackenroth, Bob Giltizs;id Hammil, Paul Braddy and Dean Wells were mersb
of the first Goss administration and now enjoy semninistries in the Beattie Government. It is heareuncertain
whether all the aforesaid Honourable Ministers altjuattended the 5 March 1990 Cabinet Meeting | utfie
Attendance Register can be publicly examined. tusently a privileged document, and access has befused to
solicitors acting for Mr Lindeberg who gave noticeMarch 1998 that he intended to carry out a peiyaosecution
against all those Ministers when and if he coul@¢éain who sat around the Cabinet table on 5 Mag90.
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It is respectfully submitted that it would not lethe public interest or in the interest of
truth if this Commission of Inquiry could only instigate and make recommendations on
the substance or otherwise shtedded JOYC child abuse allegatibasd not concern
itself with the far greater offence that such ewnkein the possession of the Crown at the
time was deliberately destroyed by order of theg3@abinet (in the name of the Crown)
to obstruct justice and to cover up unacceptaldpestted child abuse against children in
the care and protection of the Crown.

Relevant Law

International Torture Convention - Article 1:

Article 1 of the International Torture Conventioafithes the term “torture” as:

“...any act by which severe pain or suffering, whettteysical or mental,
is intentionally inflicted on a person for such arposes as obtaining from
him or a third person information or a confessigunishing him for an
act he or a third person has committed or is susggkoof having
committed; or intimidating or coercing him or aithiperson, or for any
reason based on discrimination of any kind, wherhsuain or suffering,
is inflicted by or at the instigation of or withettonsent or acquiescence
of a public official or other person acting in afffioial capacity. It does
not include pain or suffering arising from, inhetein or incidental to
lawful sanctions."

The Heiner Inquiry documents containing the evidendéesuspected child abuse
provided by Youth Workers to Mr Heiner were offityadefined as "public records" by
the Crown Solicitor in advice to Executive Govermien 16 February 1990. It afforded
those records full protection under the Librariem aArchives Act 1988 and other
relevant law¥. The State Archivist was required by law to imjad and honestly
protect them in the public interest from unlawfabdaunwarranted destruction, including
any so-called desirable decision of or directiamnfrExecutive Government to destroy
them.

The State Archivist had an unequivocal duty to timte account a wider range of public
interest considerations and values in the apprgasatess than to merely concerning
herself with what Executive Government may havete@aone with them.

18 Eg Criminal Code (QId Public Service Management and Employment ActRedulations 1988
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This apparent failure on the State Archivist's prttake into account the legal,
administrative, historical and informational valwessociated with those records opens up
serious questions for this Commission to considlerthis case, public records were
shredded containing evidence of child abuse defipgté\ct's clear legislative ability and
authority to cover such contingencies and save tinem the shredder.

Libraries and Archives Act 1988 (Qld:

The expression “public records” is defined in satt(2) of the Act, which refers
to:

“...the documentary, photographic, electronic, na@etal or other records of a
public authority and includes -

@) records brought into existence by a publitharity as
records for future reference;

(b) a matter or thing kept by a public authpas a record of its
activities or consequent upon a function, powedoty to keep
records;

(c) public records of one public authority héld another public
authority.”

Section55(1) of the Libraries and Archives Act 1988ovides for:

“A person shall not dispose of public records othen by depositing then
with the Queensland State Archives -

(a) unless -

(i) the State Archivist has authorized the dighos
or

(i) notice in writing of his intention to do scak
been given by him or on his behalf to the State
Archivist and -

(A) a period of at least 2 months has
elapsed since the giving of the notice; and

(B) the State Archivist has not exercised his
power under subsection (2) to take
possession of the public records or direct
that they be deposited with the Queensland
State Archives;
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and

(b) unless, in the case of public records to which
subsection (4) and (5) apply, the period prescrithedein
has expired.

“A person who disposes of public records in corgrdion of this section
commits and offence against this Act and shall iabld to a penalty not
exceeding 100 penalty units.”

The treatment of the Heiner Inquiry documents (aridiral complaints) under the
circumstances of this affair should have unqueatipnenlivened upholders of criminal
law. The fact that the content of the documentgatad -or even may have revealed
evidence of suspected child abuse only deeply wsrske already compelling case
established in respect of obstructing Mr Coynagall@ntitlements and known course of
justice.

Heiner knew

What is now firmly established since the interventiand investigation of former

Queensland Police Commissioner Noel Newnham in M8 on my behalf is that the

Crown Youth Workers gave evidence to Mr Heineratel1989 and early 1990 about
suspected abuse of office and of children, at tivétation of the Crown, in the public

interest in work-time on Crown premises. They régaion possible official misconduct

or criminal conduct by other JOYC public officials the performance of their public

duty while holding positions of authority over anén held in the care and protection of
the Crown. That is an immutable fact.

What is abundantly clear is that those records Ishoever have been destroyed by the
Crown patrticularly as they revealed evidence opsated child abuse being perpetrated
by Crown agents against children in the care of @ewn. Moreover, by lawful
obligation under the Criminal Justice Act 1889those who took possession of the
Heiner Inquiry documents in late January/early EBaby 1990 who undoubtedly
possessed such knowledge or suspicions were redgoireport and hand the evidence to
the CJC to investigate. That obligation was deébely breached by the shredding. That
is another immutable fact.

No lawful signal to shred

Equally, when solicitors acting for a potentiaigéant (ie Mr Coyne) duly and by proper
process inform a prospective defendant (in thie ¢he Crown) that court proceedings
are about to commence to gain access to publicdedo the defendant's (Crown's)

19 See Special Submission by Mr lan Callinan QC (%usi 1995) to Senate Select Committee on Unresolved
Whistleblower Cases; and the Morris/Howard Repaited in State Parliament on 10 October 1996.
2 Then Section 2.28 (2) of the Criminal Justice 2889- Referral of matter to section
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possession it is no signal, within the law, to inaaéely destroy such evidence to prevent
its use in those impending proceedings.

Criminal Code (Old):

Section129- destruction of evidence - provides for:

“Any person who, knowing that any book, documentther thing of any
kind, is or may be required in evidence in a jugligiroceeding, wilfully
destroys it or renders it illegible or undeciphégalor incapable of
identification, with intent thereby to prevent itoin being used in
evidence, is guilty of a misdemeanour, and is éablimprisonment for 3
years.”

Section132- Conspiring to defeat justice - provides for:

“Any person who conspires with another to obstrpcgvent, pervert, or
defeat the course of justice is guilty of a crired liable to imprisonment
for 7 years.”

Section140- Attempting to pervert justice - provides for:

“Any person who attempts, in any way not specificalefined in this
code, to obstruct, prevent, pervert, or defeatcthese of justice is guilty
of a misdemeanour, and is liable to imprisonmentim years.”

Section92(1)- Abuse of Office - provides for:

“Any person, who, being employed in the public sgxydoes or directs to
be done, in abuse of the authority of the persoffise, any arbitrary act
prejudicial to the rights of another is guilty ofnasdemeanour, and is
liable to imprisonment for 2 years.”

Criminal Justice Act 1989

Section31 of the Criminal Justice Act 1989 Official misconduct - describes
same:

“31.(1) For the purposes of this Act, official miscondisct

(@) conduct that is in the general nature of @fienisconduct
prescribed by section 32;

(b) a conspiracy or attempt to engage in condeierred to in
paragraph (a).
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(2) Conduct may be official misconduct for the pug® of this Act
notwithstanding that -

() it occurred before the commencement of thuts ér

(b) some or all of the effects or ingredients necesgappnstitute
official misconduct occurred before the commencamanthis
Act; or

(c) a person involved in the conduct is no lonter holder of an
appointment in a unit of public administration.

(3) Conduct engaged in by, or in relation to, a persba time when the
person is not the holder of an appointment in at wfi public
administration may be official misconduct, if therpon becomes a holder
of such an appointment.

(4) Conduct may be official misconduct for the pugmf this Act
regardless of -

(&) where the conduct is engaged in;

(b) whether the law relevant to the conduct iava bf Queensland
or another jurisdiction.

Section 32 of the Criminal Justice Act 1989 General nature of official
misconduct - describes same:

“32.(1) Official misconduct is -

(@) conduct of a person, whether or not the persold an
appointment in a unit of public administration, ttredversely
affects, or could adversely affect, directly orinedtly, the honest
and impartial discharge of functions or exercisepofvers or
authority of a unit of public administration or @hny person
holding an appointment in a unit of public admirasbn; or

(b)  conduct of a person while the person holdsheld an
appointment in a unit of public administration -

(i) that constitutes or involves the dischargéhef person’s
functions or exercise of his or her powers or atitjpoas
the holder of the appointment, in a manner thahas
honest or is not impatrtial; or
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(i) that constitutes or involves a breach of trpkced in
the person by reason of his or her holding the mppent
in a unit of public administration; or

(c) conduct that involves the misuse by any perdfanformation
or material that the person has acquired in oromnection with
the discharge of his or her functions or exercisehis or her
powers or authority as the holder of an appointnierd unit of
public administration, whether the misuse is fa tenefit of the
person or another person;

and in any such case, constitutes or could cotestitu

(d) in the case of conduct of a person who istbkler of an
appointment in a unit of public administration eraminal offence,
or a disciplinary breach that provides reasonabieumds for
termination of the person’s services in the unit mdblic
administration; or

(e) inthe case of any other person - a crimiffaince.

(2) Itis irrelevant that proceedings or action ofadfence to which the
conduct is relevant can no longer be brought oticoed that action for
termination of services on account of the condaatmo longer be taken.

(3) A conspiracy or an attempt to engage in conduath as is referred to
in subsection (1) is not excluded by that subsactiom being official
misconduct, if, had the conspiracy or attempt beemught to fruition in
further conduct, the further conduct could congtitor involve an offence
or grounds referred to in subsection (1).”

Section37 (2)(b) Referral of matter to section of the Criminaktice Act 1989
provides for:

“(2) It is the duty of each of the following persoto refer to the
complaints sections all matters that the persopesiis involves, or
may involve, official misconduct -

(b) the principal officer (other than the commssr of police
service) in a unit of public administration.

Public Service Management and Employment Act and Rpilations 1988

Public Service Management and Employment Regulg®iirenumbered 103)
provides for:
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Access to officer’s file

65 (1) At a time and place convenient to the departmamipfficer shall
be permitted to peruse any departmental file aonetbeld on the officer.

(2) The officer shall not be entitled to remove frtmat file or record any
papers contained in it but shall be entitled taoba copy of it.”

Background to and Significance of the Shredding

The Heiner Inquiry documents were legally defined aocepted by those in authority as
"public records.” They were legally owned and asitds by the public. They were not
the sole property of any government of the daydomith as it might wish. They were
held in trust. The legal position was that when Meiner received and generated
documents during the course of his Inquiry, he Wwasging into existence "public
records.”

It was initially thought however by the Office of@vn Law in advice dated 23 January
1990 to then Acting DFSAIA Director-General Ms RutiMatchett that the documents
were Mr Heiner's private property and their fatethat advice, was based on that false
premise without fully considering or realising #ike legal ramifications of being defined
as "public records.” Acting on that false base, @rewn Solicitor advised that the
documents could be destroyed providing no legabadtad commenced.

The documents were not shredded at that.tifiiney continued to exist until 23 March

1990. The parties seeking access to them wetéenformed of this proposed course of
action in either January, February or March 1990thsd they could seek immediate

injunctive relief to secure the evidence. This dedlawed advice of 23 January 1990,

based on incomplete information, was later convehjielescribed as the Crown's "final

position” and used to justify the shredding on phetext that members of State Cabinet
acted in accordance with Crown Law advice.

It was overtaken by further legal demands on theudents by Mr Coyne and his
solicitors and two uniof$ acting on behalf of certain JOYC members. The Eepent
was officially informed by letter and phone on & and 15 February 1990 that the
Heiner Inquiry documents (and copies of the origic@mplaints) were being sought
pursuant to legally enforceable Public Service Mgmaent and Employment Regulation
65, and if access was not granted out of court themild be resolved in couft.

2! Those unions were the Queensland ProfessionaleBéfidssociation and the Queensland Teachers' Union
2 Evidence in this regard is unequivocal. Ms MattheExecutive Officer Mr Trevor Walsh's departménta
memorandum of 14 February 1990 faithfully recouhese facts.
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Deceptive conduct

The Department acknowledged these legal demands faneshadowed court
proceedings. It informed the prospective litigaantd his solicitors) that Crown Law was
still considering the matt&r and once its position was known, Mr Coyne and his
solicitors would be told. They (Mr Coyne and hidigtor) were only officially told of
the documents' ultimate fate some two mouatier the secret shredding occurréd.

The advice of 23 January 1990 was subsequentleaexd in further Crown Law advice
to the Goss Cabinet on 16 February 1990. It was edsognised that should court
proceedings commence and the documents soughthfimge t proceedings,Ctown

privilege' could not be successfully argued to prevent acteshem because they were
not brought into existence for Cabinet purposedir@d was told that Mr Heiner was
lawfully appointed pursuant to the Public Servicandgement and Employment Act
1988 It was also told that any threatened defamatictioa against the Crown Youth
Workers who gave evidence to Mr Heiner was likelyatl through qualified privilege.

The Goss Cabinainquestionably knewhat it was dealing with evidence required in
impending litigation.

On 30 July 1998 during a motion of confidence ia minority Government when the
serious ramifications oShreddergateeatured prominently in the debate, Queensland
Premier the Honourable Peter Beattie MLA table@vwaht Cabinet submissions in an
attempt to put the affair finally to reSt.Of critical importance, he tabled the Cabinet
submission of 5 March 1990 which he had previoustythen Leader of the Opposition,
withheld from Messrs Morris QC and Howard duringithl996 investigation into the
"Lindeberg allegation$

Cabinet knew
It revealed the following state of knowledge of thembers of State Cabinet of 5 March
1990 when they ordered the shredding to prevenwusts in legal proceedings. Of
relevance on Page 2 Cabinet Submission 00160 Dadwy 00162 it says:

"URGENCY

Speedy resolution of the matter will benefit allhcerned and avert
possible industrial unrest.

2 This was highly deceptive conduct on the parhef€rown because the Goss Cabinet ultimately atesirip justify
the shredding by saying that it acted on legal @lyirovided on 23 January 1990 when it was knowat ithwas
redundant and overtaken by subsequent legal ewentsa better view of the law about the true legalus of the
documents.

24 see Morris/Howard report. False information wasveyed on 22 May 1990 by Ms Matchett. It was ahlyig
deceitful letter as the Department still possessedrds (ie the original complaints and photocopiethe complaints)
at the time.

% See Statelansard30 July 1998 p1494.
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Representations have been received from a solicgpresenting certain
staff members at the John Oxley Youth Centre. Tiegsesentations have
sought production of the material referred to imstBubmission. However,
to date, no formal legal action seeking productidrthe material has been
instigated.”

Unquestionably theyknew that they were dealing with evidence that coulat be
withheld from access once a writ was served, armd discovery/disclosure process
commenced. With that state of knowledge memberStafe Cabinet of 5 March 1990
deliberately destroyed the evidenoeforethat occurred knowing it would obstruct Mr
Coyne's course of justice. In that process, thexema up suspected abuse of children,
and for over eight years have attempted to defeedrndefensible by arguing, with the
support of "the system," that the shredding wasepdy legal, primarily because a writ
wasn't served at the time.

Cabinet Inculpated

In an opinion provided on 21 August 1998, after sidaring the content of Cabinet
Submission 00160 Decision No 00162 together witheotrelevant facts and the
Morris/Howard report, eminent Australian criminakrbster Mr Robert (Bob) F
Greenwood QC said the following:

"Furthermore Para 14 (of the Morris/lHoward Reportjentifies and
clarifies that certain individuals are now potedlyaimplicated in the
commission of criminal offences of "official misdoot". Messrs Morris
QC and Howard consider it is "open to conclude"ttbaminal offences
or "official misconduct" were committed. In otheronds, from the
evidence Morris & Howard have seen, there is a priacie case of such
offences and "official misconduct" having been catech

In summary, Five Cabinet Ministers of the Goss @abiremain in
Parliament today, and are Crown Ministers of theatie Government.
The Cabinet Minutes tabled by Premier Beattie, nemd to support the
proposition that these Ministers may have committedhinal offences
and 2:'GOfficiaI misconduct” within the meaning of ti&iminal Justice
Act"”

The Goss Cabinet of 5 March 1990 placed itself hdythe reach of the law, and

systemic corruption over a period of eight years &igempted to bolster that indefensible
position with unsustainable legal propositions.wii out of this shredding affair the

critical legal principle regarding the protectioh evidence known to be required for

pending or impending court proceedings [ie relevar§ection 129 of the Criminal Code

(QId)] has been gravely undermined and placed in extijeapardy.

| say that the shredding was not then; it is net;n@or will it ever be a legal act.

26 See Attachment Four
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The Role of the State Archivist

The role of Queensland's State Archivist in thigiafis one of critical importance to the
proper protection of public records, and one ohsigant relevance to this Commission
where evidence of potential abuse in State ingiitstmay be recorded on other public
records and sought for the purpose of establisthiegtruth or otherwise of unsavoury
allegations that may be made at some future timanbgggrieved person.

With great respect, the State Archivist should betreated as a scapegoat in this affair.
Ms McGregor is but one of many public officials whas failed in her public duty to
uphold the law. As a statutory officer, she shouidwever, carry some individual
responsibility for the serious events that occulregarly 1990 and afterwards because
for years she has allowed through her silence @pdable gross misrepresentation of her
proper role to be publicly fostered and used by @ and others to cover up the
illegality of the shredding. | contend that shes Hmought her profession into grave
disrepute.

It has so outraged the professional achives commimAustralian and around the world
that it has turned the shredding into an unresoteese celebren the archives world.

The State Archivistknew about the suspected child abuse

The State Archivist has acknowledged examiningHleeer Inquiry documents on 23
February 1990. She was deceived by the Cabindtar lef 23 February 1990 into

believing that no one wanted them and that theyewer longer pertinent to the public
record, albeit in the Cabinet's own singular vidw.examining them she made the
following observation in a personal State Archivesport’ dated 30 May 1990

concerning their content:

"...I examined the records. They consisted maintgds and transcripts
of interviews with staff of the John Oxley Youtmi@e plus a small
guantity of related notes and correspondence. imegd the interviewees
complained of various aspects of the style of mamant in operation at
the Centre. | did not feel that records were of npanent value and
accordingly authorised their destruction. The red®ivere shredded.

27 Lindeberg Exhibit 17 page 2Disposal of Records - John Oxley Youth Centte Senate Select Committee on
Unresolved Whistleblower Cases in 1995. It is a w@mdum written and signed by Ms McGregor, for temord
purposes and obtained under freedom of informasettjng out her recollection of what occurred sunding the
shredding up to 30 May 1990.
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On 11 April 1990, the Minister for Family Servicéds Anne Warner,
made a public statement indicating that the enqbmg been terminated
and the records destroyed.

On 17 May 1990 | was contacted by phone by Mr Pétgme, who had
been manager of the John Oxley Youth Centre atirtinee of the enquiry,
asking for confirmation that the records had be@sttbyed. Acting on
advice from Mr Trevor Walsh, a senior officer ok tbepartment of
Family Services and Aboriginal and Islander Affairgleclined to make
any comment to Mr Coyne beyond suggesting thaahiger should deal
directly with the Department or with the Crown $abr's Office.”

It is important for this Commission to know that fthe entire period of this highly
controversial affair that has dogged the Queenskmtl Australian political scene for
eight years, the State Archivisas never oncbeen interviewed by the CJC or police.

Fresh evidence contained in the recently releassnin€t Submission of 19 February
1990 (No 00117 - Decision 0018yeveals that Cabinet was fully aware that the kEfein
Inquiry documents were required andose not to telthe archivist in its letter of 23

February 1990. Of direct relevance it states:

"ISSUES

The fate of the material gathered by Mr Heiner gasto be determined.
This is a mattter of some urgency, as there hawen ke number of
demands requiring access to the material, includirgguests from
Solicitors on behalf of certain staff membe?s."

By her own admission of 30 May 1990, the State Adsh either read or listened to
evidence pertaining to the complaints about th& st management at the Centre. The
unresolved question is what was so hot in theitipufterest disclosure that those public
records had to be shredded to protect the so-caldtustleblowers" who gave the
evidence?

Premier Beattie in his summing up in State Parliamen 30 July 1998 (See State
Hansardp1493) in the motion of confidence in his mino@pvernment said this:

"...At all times Cabinet acted in complete good faith protect the
whistleblowers involved in this case. This was a&bprtotecting the
whistleblowers. These whistleblowers were givenlegal protection
whatsoever by the previous National Party Goverrtmenthe way in
which the inquiry was established...."

28 5ee Addendum 1.
2 Tabled in State Parliament on 30 July 1998 by @slead Premier the Honourable Peter Beattie MLA.
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The witnesses have been categorised as "whistleldoirin other words it is fair to say

they were blowing the whistle on real or suspectidial misconduct being carried out

by other public officials in the performance of ith@uties. They were not merely airing

industrial grievances between warring parties.sWas about public interest disclosures.
They were giving evidence (presumably truthful enginely held beliefs) of suspected
official misconduct or possible criminal behaviobtaving been given the appellation of
whistleblowers, it is reasonable to suggest thay tivere acting honourably in making

their public interest disclosures and not in a oalis untruthful manner.

In no way do | wish to pass any personal view an ¢bnduct of JOYC Manager Mr
Coyne. That is for others to consider and passguomgt on in due course, however, the
emergence of Document 13 cannot be ignored inatffésr. It was provided by the Goss
Government on 31 July 1995 to the Senate Select nGitbee on Unresolved
Whistleblower Cases. It was signed by Mr Coyne kiindts content reached the front-
page news offhe Courier-Mailand demonstrated, in its view, possible unaccéptab
conduct involving the extended handcuffing of JO¥iGldren by his instruction. That
conduct, it seems, will be the subject of inquigythis Commission and may - | stress
may - lead to possible charges being recommendadsidhim and others.

The Infamous Document 13

What is very relevant to ponder in my view is ttis# Queensland Government saw fit,
on 31 July 1995, to seek and send that particumanandum to the Senate Select
Committee on Unresolved Whistleblower Cases, aedntianner in which "Document
13" was introduced. (The motives of the Goss Gawemt suddenly revealing its
existence will be dealt with later in this submiss) The description says:

"Document 13 gives Mr Coyne's account of an indiden26 September
when 3 children, 2 girls aged 12 and 16 and a bggda 14, were
handcuffed to the tennis court fence in the segard at John Oxley. Two
of the children remained handcuffed to the fencermaght. The secure
yard is a very large open-air space where the swirgrpool, tennis court
and other activity areas are located. All detentmentres have isolation
rooms for the purposes of dealing with disruptiveldren. Mr Coyne's
report illustrates that incidents on 22, 23, 24dab September were the
lead up to the incident of 26 September 1989. Btept the identity of the
children involved parts of Document 13 have nohbedeased.

Two days after the incident, on 28 September, MtigPew visited JOYC
and met with staff at the changeover of shifts,camced an independent
investigation and requested that complaints be iooed in writing.
Subsequently nine letters of complaint were praviol the Union to Mr
Pettigrew "personally on the understanding thatyth&ould not be
circulated widely.*

%0 See Volume 1 - Queensland Government - SubmissBugplementary Submissions and Other Written Ndter
Authorised to be Published - Senate Select ComenitteUnresolved Whistleblower Cases.
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It is quite clear from other supporting documenid aoverage imhe Courier-Mailthat
the "whistleblowers" were complaining to Mr Hein@oout these specific instructions
concerning handcuffing. In talking to the witnessedvlay 1998, former Queensland
Police Commissioner Newnham confirmed the incidamd that Mr Heiner was told
about it.

Mr Newnham, an experienced commissioned police@ffby any standard, has this to
say about such conduct in his 16 May 1998 repdfge 5:

"...The use of excessive or unnecessary force agpewtle in lawful

custody amounts to criminal assault. In the casenimiors such assaults
by custodial officers, directly or indirectly, musitways be regarded as
extremely serious. Suspicion that this was occgri@m JOYC, together
with other abuses, was clearly one of the factarguably the major

factor, leading to the establishment of the Inquiity

And further on at Page 5 he says:

"...There is ample material to show that the Inquvas set up to confront
several issues at JOYC, including maltreatment bflden. The
maltreatment of children was alleged to Heiner ahdt evidence must
have been within the material destroyed.

It is inconceivable that the government electedate 1989 could have
been unaware of those allegations - unless it cliosdeliberately keep
itself in ignorance - when considering what to dooat the Inquiry.

Despite the change of minister and director genefahe department, the
departmental knowledge continued, and at least @y senior officer

within the department continued to serve withirbafore and after the
election. That officer was named as being diregtlyolved in the

appointment of the Inquiry and defining the reasfamst.

Within the department's files (which had to be tedan order to set up
the Inquiry) there must have been records as toeryiehg, serious,
reasons for obtaining an outsider to conduct thquiny. A claim that
these files had to be destroyed in order to protemher and his witnesses
from litigation simply does not stand up to serioosnsideration,
especially if they had been indemnified by Cabiréf...

It therefore appears that the so-called defamataterial Ms McGregor and her senior
archivist colleague Ms Kate McGuckin saw or readh@ Heiner Inquiry material was
staff complaining about Mr Coyne's instructionshemdcuff children in care fgrima
facie excessive periods of time.

%1 Tabled in State Parliament on Tuesday 25 Augug819
32 Tabled in State Parliament on Tuesday 25 Augud8.19
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This opens up very serious questions concerning appraisal values used by
Queensland State Archives when deciding the fafmubfic records of adolescent youth
detention centres throughout Queensland.

Of relevance Section 52 of the Libraries and ArebivAct 1988requires of public
authorities to:

(a) cause complete and accurat®rds of the activities of the public authority
to be made and preserved,;

(b) take all reasonable steps to implemardmenendations of the State
Archivist applicable to the public authority conueg the making and
preservation of public records. (underline added).

The CJC took a contradictory view of the role a @rchivist in evidence to the Senate
Select Committee on Unresolved Whistleblower Casd995. On one hand it argued that
the archivist's discretion concerning the fateudiligc records was "almost unfettered” while
on the other hand it argued that her discretion ws@sly limited to considering the
"historical" value of the public records.

That view has been strongly contested by me, butenmmportantly by professional
archivists. The former State Archivist of Victoriy Chris Hurley, now General Manager
of New Zealand Archives, publicly rejected the GJ@Géew in a detailed 30 page analysis
dated 15 March 1996. He concluded that it coutdoeaallowed to stand. In his analysis he
says the following:

"6.13 If the CJC’s view goes unchallenged, it hetps lower the

benchmark for archival responsibility. If that alowed to happen,
government archivists had better watch out. Aggrik whistleblowers
come from behind. All the forces of establishet#rests are ranged
against them. But they keep coming and each ceseapes the ground
better for the next one. Next time someone isiaged in a disposal case
the issues will be better defined because of wiaat reppened in the
Heiner Case.

6.14 The Heiner Case helps define the issues éonéxt person who is
aggrieved by destruction of public records whichnide them the
opportunity to take their case further. Soonerlater someone in that
position is going to make the connection betweemtitong they feel when
the records needed to make their case are dened #nd the compliant
archivist who made that possible. When that dayes) archivists better
have answers on where their responsibility lies."

The matter of grave concern to this Inquiry is thetording to the CJC's position and
logic, our State Archivist can be apprized of ewnicke of suspected child abuse being
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perpetrated against children in detentions centrepublic records under an official
appraisal process pursuant to the Libraries anthides Act 1988and still approve their
destruction if she considers it does not repregent'historical” value.

A discretion dangerous to the welfare of childrenn care

| submit that the CJC view in the Heiner Inquiryestding case (in which the material
was known to be required for court and known totamnevidence of suspected child
abuse) is absurd and mightily dangerous to theaneelbf children in care in Queensland.

Left unchallenged by this Commission it is the petfout to cover up suspected child
abuse against children in the care and protectidimeoCrown.

Accordingly, the Heiner shredding affair, given dsrrent acceptance by "the system" as
being legal, permits public authorities (ie unitgpablic administration, including Cabinet
and youth detention centres) to approach the Btatavist to seek her urgent approval to
destroy:

1. Evidence of suspected child abuse against childrerthe care and
protection of the Crown in order to protect theeess of those Crown
employees possibly engaging in it, or while in m3sson of supporting
documents showingrima facieauthorisation of such suspected abuse (ie
Document 13);

2. Evidence known to be required in foreshadowed qouateedings;

3. Evidence known to be the subject of a legally exdable access statute;

4. Evidence before and up to the serving of a writabynown prospective
litigant while knowing that such evidence would legally accessible
during the discovery/disclosure process;

5. Evidence in order to obstruct justice.

The Australian Society of Archivists (ASA) has comet publicly and totally rejected
the CJC's findings in this matter. The Academy eftiled Archivists (of the United

States) concurred with the ASA's position. The &gycof American Archivists (SAA) -

the largest archives body in the world - endoréedarchival principles articulated in the
ASA's statement, but could not endorse its findingsespect of the Heiner Inquiry
document shredding because it occurred outside ikar&r

Messrs Morris QC and Howard said that the Libraaed Archives Act 1988oes not
override other legal considerations in respect ms@rvation of public records (eg
Section 129 of the Criminal Code (QI&Df direct relevance they have this to say aepag
97:

“The fact that a document is the Government’s “ogroperty” certainly
affords no defence to a charge under s.132 or s(b40for that matter,

33 See pp208-216 Submission and Documents May 199&&fort of the Senate Committee of Privileges
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s.129) of the Criminal Code; the gravamen of tferafe does not consist
in a wrongful interference with another person’operty rights (which
may constitute, for example, stealing under s.3%he Criminal Code, or
willful destruction of property under s.469 of t@eiminal Code), but in
the fact that the destruction of property (whethdyelongs to the person
who destroys it, or to anyone else) may interfergh whe due
administration of justice.

Nor is the fact that the destruction occurred “irccardance with a
Statutory regime which permitted ....destructiorf’amy relevance. The
State Archivist’s authorization for the disposalapublic record under
s.55 of the Libraries and Archives Act 1988 dodsaver-ride ss.129,132
or 140 of the Criminal Code; it merely over-ridégetgeneral prohibition

which Section 55 contains against disposing of iputécords without

such authorization. Section 55 does not conferhenState Archivist the
power to confer a plenary indulgence, authorizihg tlestruction of any
document even if its destruction is prohibited 28 of the Criminal

Code or would have the effect of obstructing, pnéwg, perverting or

defeating the course of justice within the mearohgs.132 or 140 of the
Criminal Code; it merely empowers the State Archivo exempt a
document from the general requirement of sectioth&b“a person shall

not dispose of public records other than by depugithem with the
Queensland State Archives.”

What is critical during the appraisal process &t @#ny State Archivist is fully informed
of all known facts relating to and legal demandgtarecords under examination so that
the decision concerning their fate is reached itgdhr, honestly and in the public
interest. Unless that occurs, the archivist's dison - as suggested in and flowing from
the CJC's findings in this affair - under the Lilea and Archives Act 198Becomes, in
reality, more powerful than any court in the lamdl der discretion could be abused and
used for nefarious purposes. That cannot be. hadme allowed to stand.

Public records and a free society

Unless a free society can properly protect its jpulglcords, it jeopardises our system of
open and accountable government and justice.oiésof the reasons why this shredding
has enlivened so many archivists and legal prangtis in Australia and around the
world.
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Recommendation 1:

It is respectfully submitted that State Archivigt talled and publicly examined over her
role in this affair and be allowed to be cross-exeation by other interested parties. Iff it
is found that the CJC's representation of her rod#ng unquestionablyknownby her
and other public officials for years, is not in aat with her proper role pursuant to the

Libraries and Archives Act 1988han the Commissioner may wish to consider making
appropriate recommendations pursuant to TermsetérBnce 3C and 3D(ii) against her

and other public officials with firsthand knowledgé the shredding of public records
containing evidence of suspected child abuse.

Recommendation 2

It is respectfully submitted that the disposal msses used by units of public
administration and other bodies when seeking agbrisom State Archives to destroy
public records be reviewed to ensure that an adablen checklist form (requiring
signature) incorporating all known information redet to the value considerations (ie
legal, administration, data, informational etc) @hiare used by archivists when
exercising their lawful discretion under the Libesrand Archives Act 198 deciding
whether to retain or destroy public records.

The Role of the Crown Solicitor and the Office of @own Law

T he role of Mr Kenneth O'Shea, the then Crown Solicind certain of his legal officers
in this affair warrants the very closest of puldrutiny. There is no question that the
Office of Crown Lawknewthat the Heiner Inquiry document and copies ofdhginal
complaints were the subject of a legally enforceaticess statute and known evidence
for impending litigation when members of State @abiof 5 March 1990 ordered them
destroyed to prevent their use in litigation andeaduce the risk of legal actions against
all the parties involved in the Inquiry. That isiammutable fact.

Let Cabinet decide first; the Law can wait
The evidence is that Mr O'Shea and his law officdrshe Crown waited for Cabinet to

decide the fate of the records instead of ensuham security for the court - and perhaps
other legal purposes touching matters of possils@against children in cate.

34 See Crown Law advice to Ms Matchett dated 26 Fatyri990
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For the purposes of this Inquiry into child abubere appears to be compelling evidence
that Mr O'Shea and his law officers should havethat very least, been alive to the
possibility that in the contents of the Heiner Imgunaterial was evidence of suspected
child abuse. Given the way the Queensland Publigi&eworks, and the knowledge
held by the Department concerning "questionablehagament practicésat JOYC in
respect of inappropriate handcuffing for long pdsicof time, it is inconceivable that
advice, at some time or other, on such practices med sought and obtained from the
Office of Crown Law.

According to former Family Services Minister the ridoirable Beryce Nelson in her
statement at page 3 concerning the establishmethieofeiner Inquiry, she had this to
say:

"...Mr Pettigrew® obtained legal advice which | followed, that a
ministerial inquiry could be established which webubrovide ample
protection for both witnesses and the person cotigicthe inquiry.
Further, if it became necessary to move to a faljuiry under the
Commissions of Inquiry Acthis could be done by way of extension via a
cabinet minute without the need to go back andaep@rk already done
by the initial ministerial inquiry.

Overall |1 was, and remain satisfied that the inguirset up did not place
either the person running it, or the people whoeyavidence to it, at any
risk...."

And at page 4 says:

"...The simple fact is that | set up an inquiry tadfiout the facts about
serious allegations about the operations of JOY@ dhat children

detained there were being seriously physically andexually abused.
Evidence was obtained and the newly incoming Gaorem ignored that
evidence, destroyed it, and closed down the inquirge children

remained at risk because their needs were ignooeardtect the position
of the newly elected Labor government.

| have information information that Mr Heiner sawymnsuccessor, Ms
Warner, in early January 1990 and told her that Wwas discovering
evidence of serious malfeasance, and wanted taykhe inquiry under
the Commissions of Inquiry Act' 3’

In response to legal argument put by my senior selunow High Court Justice lan
Callinan QC to the Senate Select Committee on Wiwed Whistleblower Cases in

35 See Document 13 sent by Queensland Governmeunlyii 995 to Unresolved Whistleblower Cases Committe
%8 Then Director-General of the Department of FarBiégyvices. He has since died of cancer.
%7 Tabled in Parliament on Tuesday 25 August 1998
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Brisbane on 23 February 1995 regarding the easehimh the Heiner Inquiry could have
been retrospectively brought under the Commissiohdnquiry Act 1950 Crown
Solicitor Mr O'Shea responded with a detailed dedeof his position and had this to say
on 21 March 1995 about the "content” of the malteria

"...Finally, whilst the 37 witnesses who gave theidence to Mr Heiner
(many of whom, as | said, would doubtless have $bemselves as
Whistleblowers) would certainly have been protectdy such
retrospective legislation against Defamation pratiags, it would not
have protected Mr Coyne (for whom Mr Lindeberg &esng) and other
from the odium of whatever accusations were madanagthem, and
these may have been quite defamatory.

In short, Mr Callinan's submission was that theaming Government
should have adopted a course which was in my ssonismpractical
and, in fact, had it been followed could well hded to considerable
injustice."3®

Former Queensland Police Commissioner Newnham higdta@ say on 16 May 1998
concerning the so-called need to destroy the evilda protect the "whistleblowers"
from threat of defamation suit:

"...Within the department's files (which had to beated in order to set
up the Inquiry) there must have been records asniderlying, serious,
reasons for obtaining an outsider to conduct thquiny. A claim that
these files had to be destroyed in order to protsiner and his witnesses
from litigation simply does not stand up to serioosnsideration,
especially if they had been indemnified by Cabinet.

If Heiner was indemnified quickly and simply by @&l as Morris and
Howard confirmed, there would seem to be no reagbwy his witnesses
could not be equally treated (if in fact they wao#). But in any case (and
on this point | naturally defer to the expertiseledal practitioners) an
honest report concerning the behaviour of publific@ls to those in
authority in respect of those officials, can surelpt be a serious
defamation. To hold otherwise would be to put ak @nyone who, for
example, complained to a departmental head aboutfcer's rudeness
or ineptitude. ™

The Crown Solicitor failed to mention "Crown liaibjt'*° in the legal equation. That very
protection was, however, given to the so-calledisti&blowers” by Ms Matchett when
she met with them at the Centre on 13 February .19886 told them that the Inquiry had

% See Volume 1 Queensland Government - SubmissBmgplementary Submissions and Other Written Madteria
authorised to be published - Senate Select ConerotieUnresolved Whistleblower Cases

%9 Tabled in State Parliament on Tuesday 25 Augug819

40 See Attachment Three
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been terminated and that Mr Coyne was to be imnagigeconded to special duties
away from the Centre. Her speech is recorded:

"...I want to remind you all however of the currendbv@nment policy
regarding the legal liability of Crown employeewhich you all are.

In short the Crown will accept full responsibilityr all claims arising out
of a Crown employee's due performance of his/héeslprovided these
duties have been carried out conscientiously afigetitly.." **

What was the odium

What was the odium? Why did the evidence givenhmsé whistleblowers have to be
shredded to protect them from defamation proceadingt would not succeed against the
whistleblowers, and if costs were awarded, the @rawguld pay?

There is now evidence that on 28 September 1988ushYWorker specifically asked Mr
Pettigrew in writing to include the possible inapgpriate use of handcuffing in the
Heiner Inquiry. Further evidence exists that adwies sought from the Office of Crown
Law by Mr Pettigrew regarding an appropriate lggaison to carry out the Inquiry, and
upon advice contacted Chief Stipendiary MagisthteStan Deer CSM which in turn led
to retired Stipendiary Magistrate Mr Noel Heineirntgeapproached, recommended, and
ultimately appointed. It is therefore quite incomweble that the Office of Crown Law
was unaware and subsequently unmindful that indiwtent of the Heiner Inquiry
documents was evidence of suspected child abusetedf on detainees through the
prima facieexcessive use of handcuffing.

Crown Law assisted in destroying suspected child alse evidence

Under such circumstances, the Office of Crown Less actively engaged in ways to
destroy evidence of suspected child abuse thaawyshould have been referred to the
CJC or police for proper examination. It is, | submnacceptable conduct of the gravest
kind.

The real answer to the shredding, it is respegtfslibmitted, lies in three areas. First,
Goss Labor Government, acting in the name of trev@r was determined to obstruct
Mr Coyne from enjoying his known lawful right of @ss; second, the Crown was
determined to obstruct others who had a legitimaterest in the content of the

documents, namely the detainees, their parentsidigms or relatives, lawyers and

interest groups (eg ATSIC, QAILS; and third, the Crown was determined to reduee th
risk of legal action against Crown Youth Workersomvere also union members of
QSSU and AWU.

41 See Volume 1 Queensland Government - SubmissBmgplementary Submissions and Other Written Mdteria
authorised to be published - Senate Select ConerotteUnresolved Whistleblower Cases.
42 Queensland Aboriginal and Islander Legal Service.
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Not a noble mission

The Crown had a undoubted vested interest in theome. It was not a noble mission
about protecting whistleblowers. In reality it coee up known suspected child abuse of
children under the care and protect of the Crownall cases, it had no legal right to
embark on such a course of action.

Recommendation 3:

| respectfully submit that this alleged conducasserious that it cannot be ignored given
the central role of the Office of Crown Law playsthe public administration of the State
of Queensland. | further submit that pursuant tmgeof reference 3C, 3D(ii)and (iii) it Is
open to conclude that then Crown Solicitor Mr Kethn®ichael O'Shea and Crown
Legal Officer Mr Barry J Thomas (and possibly otlown Legal Officers) displayed
negligence and malfeasance of the highest ordeshodld be held legally accountable
to the full extent of the law.

Recommendation 4:

| respectfully submit that in light of compellingridence that pursuant to terms |of
reference 3C, 3D (ii) and (iii) it is open to camdé that all members of State Cabinet of
5 March 1990, five of whom are currently senior Miars in the Beattie Government,
displayed negligence and malfeasance of the highrelstr and should be held legally
accountable to the full extent of the law.

The Consequences of the Failure to Properly Invesgiate

The alleged illegality of the shredding of the Haidnquiry documents was brought to
the attention of the CJC on 14 December 1990 am@teensland Police Service (QPS)
in April 1994 by me. The nature of the complaintsweovered by potential serious
breaches of the Criminal Code (¢fffiand the Criminal Justice Act 198ghich meant
that either law enforcement agency had the jurismicand duty under relevant
legislation to investigate. In both cases theyefhilo properly investigate the allegations.

43 Sections 129, 132 and/or 140, and 92 of the Cdh@ode (QIJ.
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Their failure to properly investigate is well docented. Indeed Mr Walter Sofronoff QC
for the CJC confirmed to the Senate Committee ofilBges on 16 August 1996 that in
respect of relevant available evidence (lettersad:

"...never been seen by the Commission, have neverifbéee possession
of the Commission, are not now in the possessidgheoCommission and
the Commission has been unaware of their existantetheir existence
was revealed by the contents of your letter undphyr'**

Leads ignored in 1991

Mr Sofronoff QC failed to inform the Senate Commdttof Privileges that | had provided
in early 1991 sufficient evidence and leads for@J€ - and later on the police - where to
seek out those incriminating documents that wereasily and quickly found by Messrs
Morris QC and Howard in 1996 when they took theile to look.

The CJC later confirmed in its July 1997 submissaprpage 16 to the Connolly/Ryan
Judicial Review into the Effectiveness of the Chaxt

“...The Commission accepts that, in hindsight,atild have investigated
the matter more extensively and could have gaireeéss to documents
which may have led it to come to a different cosioln about certain

aspects of this whole affair....”

These admissions by the CJC, after years of daglahat my allegations had been
investigated by them tothe nth degrée were made against the backdrop of the
Morris/Howard report findings, and their view ofetl€JC's handling of my complaints
found at page 215:

“...Whilst we are of the view that the events whatcurred between
January 1990 and February 1991 involve very grand serious matters,
we are even more concerned that those matters haweained
successfully covered up for so many years. In wghabmmonly referred
to as the “post-Fitzgerald era”, there are manyopée in our community
who feel a measure of confidence that serious maett by senior public
officials cannot go undetected. Even the Criminatite Commission’s
strongest supporters, like Mr. Clair and Mr. Beattmust now have cause
to reconsider their confidence in the exhaustiveng® say nothing as to
the independence - of the Commission’s investigaiito this matter.”

Queensland Police Commissioner Jim O'Sullivan wiisially informed by registered
letter dated 15 September 1994 about the crimynabsociated with the shredding and
acknowledged receipt of same by return letter da®deptember 1994. He was also
informed of the potential unlawful conduct of camtahigh ranking CJC officers

4 See Senate Committee of Privilege¥ Report Submissions and Documents.

The Forde Commission of Inquiry into Child Abus&8he Shredding” 31



(including now Stipendiary Magistrate Noel Frandisnan) who were allegedly assisting
in the criminal cover-up.

Suspected child abuse waiting to be discovered

The short point is this: Had those law enforcensggncies ever conducted exhaustive,
or even basic, investigations at the time instekdogepting untested misinformation
provided in two letters by the then Goss Cabiner&ary Mr Stuart Tait in April 1991
and Ms Matchett in November 1992 respectively, tieuld have found compelling
evidence of misconduct. At the same time, had thkgn the trouble to talk to the so-
called JOYC whistleblowers who gave evidence toHé¢mer to see what they said and
whether or not they wanted their evidence shredaegrotect them from so-called
threatened defamation proceedings, then they wioal@ discovered serious allegations
of suspected child abuse. They would have fountahkast one key Youth Worker did
not want anything shredded.

In evidencé’ tabled in State Parliament on 25 August 1998adtshthat particular Youth
Worker in question was so concerned and deterntimetdhe pestered the CJC for years
afterwards to investigate the alleged child abudgkownt any success. It wasn't urifihe
Courier-Mail featured the alleged abuses in May/June 1998thileaCJC decided to do
something that it should and could have discovén@t around December 1990 when |
complained about the illegal shredding. Justice delayed for over eight years for the
children concerned.

A political smokescreen

In the face of this compelling evidence it is regpdly submitted that the Commission
should completely discount Premier Beattie's staténto Parliament on 30 July 1998
that the evidence had to be shredded to proteatiingleblowers because, in reality and
legally, it carries no weight or credibility whaese@r®® It is purely a “political
smokescreen." It is merely, and unacceptably, samgit to justify the years of inaction
on serious incidents of suspected child abuse #CJBy those in positions of authority
who had a duty to act decisively and immediatelyhat time they were aware of the
allegations.

| submit that not only has the CJC's biased andnmpetent handling of my allegations
allowed matters of suspected child abuse before ltguiry to go unchecked - and
possibly stale - for over eight years but it alssisted in the cover-up of the illegal
shredding of the Heiner Inquiry documents (andiltbgal payment of $27,190.60.

%5 See the Newnham Report

46 See Statélansard30 July 1998 p1493

47 See Morris/Howard Report pp124-142 re breach ofi@® 204 of the Criminal Code (QldFresh DFSAIA evidence
has subsequently emerged in the Clarke memorandted d8 January 1991 wherein the payment of maaiedich
it was known there was no legal entitlement wasitdtl from the Department by QPOA officials onetrt of taking
the "entire saga of JOYC" to the CJC unless mowie® paid. One senior official now works for theSH®) - the
amalgamated public sector union of the QPOA andl@SS
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The police had the same opportunity to uncovercthlel abuse in 1994, 1995 and 1996
but did nothing. The police merely accepted the /RdBan's finding® despite being
always challenged by me as biased, flawed, basedcomplete evidence and wrong in
law. The CJC/Nunan findings have been subsequelitigredited by eminent senior
counsel (one of whom is now a Justice of the Higlur€ of Australia), counsel, law
lecturers, academics, independent archives expbesAustralian Society of Archivists,
and reputable international archives bodies.

As if to worsen the police negligence in this mapersuant to their obligations under the
Police Service Administration Act 1996 investigate allegations of possible criminality
the CJC finally and in public admitted in 1996 &fb7 that it hadheverexamined all
the evidence, and if it had done so, it may haaehred a different view.

It is submitted that had the police acted in 1984 after on my allegations, it would
have quickly established how superficial the CpO'sition was.

Recommendation 5;:

Given their respective obligations under the Crahifustice Act 198and_Police Servic
Administration Act 1990to act, it is submitted that it is open to coneufbr the
Commissioner that negligence on the part of ceéfiners of CJC and police, pursuant

to term of reference 3D(ii) of the Inquiry, candsablished and therefore should be held
accountable to the full extent of the law.

11°}

The extraordinary decision in June 1996 by Mr Rayidéer QC, Queensland Director of
Public Prosecutions, not to pursue the Morris/Hawacommendations denied justice to
many people, including the abused children. Hisic¥o the Borbidge Government
warrants public examination by this Commission. By Borbidge Government
accepting his seemingly odd advice, despite conmgevidence oprima facieserious
criminality and official misconduct surrounding tk@redding evident "on the papers”
and to not establish the open inquiry they (Mesbterris QC and Howard)
recommended, the alleged abuses went unchecketbsar on another two years.

In both cases, there is no doubt whatsoever thkt abuse matters would have emerged
once relevant JOYC/DFSAIA Youth Workers were inallyy called and questioned. One
Youth Worker in particular would have been only fleased to talk about the suspected
child abuse.

The inescapable consequence flowing from the "guresble” handling of the shredding
in particular by the CJC, QPS and DPP, aside fraitmf) to bring all members of the
Goss Cabinet of 5 March 1990 to justice, meant thaldren held in the care and
protection of the Crown at John Oxley Youth DetemtCentre who may have suffered
the alleged abuse around 1989/90, never receistidgLeither.

8 Handed down on 20 January 1993 and immediateljeciyd by Lindeberg.
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Recommendation 6:

That the Commission pursuant to its powers undeibmmissions of Inquiry Act 1950
seek access the DPP's advice to the Borbidge Goeartnin respect of his consideratigns
concerning the findings of the Morris/Howard reparid that it be made public.

The extraordinary use by the Goss Government ofubent 13 for its own political
purposes cannot escape comment. It was, | submitlyhcalculated in its purpose. Its
exposure ofprima facie incriminating evidence of suspected child abuse pwhinly
designed to discredit Mr Coyne in the eyes of thklip and the Australian Senate. It is
submitted that any discrediting of him may have liael desired knock-on effect of
discrediting me too, his former union advocate #mth-time protagonist against the
Goss administration and the system to see the itevdraled in this affair.

The plain fact is that the Goss Governmiaméwof the existence of this material kihew
of its relationship with the Heiner Inquiry. It ditbt however act on its contents for the
children’s sake but only for its own political pages years later.

Politics before children

The system unquestionably failed the children sk.rPolitics got in their way. It failed
because of the continuing existence of systemicuption in Queensland's public
administration at high levels. It failed, it is pestfully submitted, because the relevant
Queensland law enforcement agencies, other ageactesigh ranking public officials
could not face the inescapable awesome fact thd& brarch 1990 all members of the
Goss Cabinet who sat around the Cabinet table ecidet to destroy the Heiner Inquiry
documents, may have seriously broken the law ahbledately obstructed justice.

Recommendation 7:

That the Commission pursuant to its powers undeibmmissions of Inquiry Act 1950
seek access to all relevant documents associatedseeking and sending of Document
13 to the Senate Select Committee on Unresolvedst®hlower Cases in July 1995
whose contents of suspected child abuse were kremge 26 September 1989 hut
hidden from public view for six years and neveredcbn by the Goss administration|in
the interests of justice for thopema facieabused children.
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Rights under the Rule of Law

| t would be far too easy - and grossly unfair -reat Mr Coyne as a villain in this affair.
Certainly | make no judgement in that regard orhwis make any inferences in that
direction.

But, whatever the rights and wrongs of his manageraeJOYC may be, he had rights
that had to be respected too. Ultimately, if he t@drto, he had an unequivocal right to
his day in court to seek access to those publiordscwithout obstruction from the

defendant, in this case the State of QueenslandilaBirights of access would have also
been applicable to the children suffering the satgekchild abuse.

The very worst of villains in our system are egtitlto due process and procedural
fairness. In a free democratic society like Ausirahe rule of law demands it, and
outlaws such obstruction by making it a seriousgral offence.

Settlement either in court or out of court

Mr Coyne attempted to have his rights upheld. He pr@pared to seek justice in a court
of law. He, through his solicitors, clearly put tGeown on notice that he wished to enjoy
his right of access to certain parts of the Helnquiry documents pertaining to himself,
and to the original complaints held by the Crowe.éxpected it to be resolved outside of
court but, if required, he told the Crown that @wd be resolved in court.

The notion that by deliberately destroying defamatevidence makes the defamation
itself go away is profoundly misconceived. It ontykes the defamation more difficult to
prove, hence it would tend to obstruct justice. \&#ses could have been summonsed
and asked under oath what they told Mr Heiner, et a Mr Heiner asked under oath
what he was told and read.

In R v Rogerson and Ord992) 66 ALJR 500 Mason CJ at p.502 (the highesént
authority) says:

"...it is enough that an act has a tendency to defta frustrate a
prosecution or disciplinary proceedings before digial tribunal which the
accused contemplates may possii#yimplemented:..

And Brennan and Toohey JJ at p.503 said:
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"A conspiracy to pervert the course of justice magitered into though no
proceedings before a Court or before any other cetet judicial authority
are pendind.

A Call-my-bluff act

The shredding was, at one level, a "call-my-bla#ft by a newly elected government. It
gambled on Mr Coyne not objecting when he learouali. Given that he was known to
be orderingprima facieexcessive use of handcuffing (see Document 13adidry him
and in the department’'s possession at the timagthoauthority may have believed or
hoped that he would have been very relieved abdwitshredding realising that if the
evidence ever became public it might be highly ymtegjial to his career in particular.
They came immediately unstuck. He did object, amdligl | - and in this scenario the
arrogant high-stakes gamble of the Goss Governcmnpletely and negligently forgot
about the JOYC children in its care.

In its most altruist view, whatever the "desiredomme" of the Executive Government
may have been, and no matter how noble its causeuid not be lawfully achieved at
the expense of Mr Coyne's legal rights. That iscaaptable government by executive
decree. This key legal principle was at the vergrhef Justice Wilcox's recent ruling on
23 April 1998 in the notorious Maritime Union of swalia dispute with Patrick

Stevedores. His Honour Justice Wilcox of Australigederal Court said the following
relevant words in his ruling:

"Just as it is not unknown in human affairs for @ble objective to be
pursued by ignoble means, so it sometimes happenisdesirable ends
are pursued by unlawful means. If the point is makefore them, courts
have to seek to rule on the legality of the meastever view individual
judges may have about the desirability of the il is one aspect of the
rule of law, and a societal value, that is at theatt of our system of
government.”

The facts of this affair however show that the G@swernment, the Office of Crown
Law, CJC, and now the Beattie Government's soddteble objective” of protecting
the whistleblowers, has no substance. Good mo#ikesot even credible or applicable.

Themodus operandof the Goss Government throughout was one of taoeli cover-up
and not one of openness of purpose or means.
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The Role of the Unions - The Unseen Hands

T he role of the unions in this affair has never bislly explored before. It can now be
done with greater certainty because of the receidase of the relevant Cabinet
documents and their contents. This factor, it ispeetfully suggested, should be of
relevance and considerable concern to the Commidserause of the interface and
competing interests between industrial and legajhtsi and obligations of

employees/employers in the workplace where theanelbf children is at stake.

What makes the suspected child abuse at JOYCarlif9/early 1990 different to other
possible abuses this Commission may hear, is thatlegedly occurred at a State
institution. It was not a private institution geatng its own private property.

The preservation of paper work generated at thest@utions belongs to the Crown and
is supposed to be protected from willful and uniavdestruction by the provisions of the
Libraries and Archives Act 1988

A close examination of the released Cabinet Subomsgie 12 and 19 February and 5
March 1990) reveals a significant motivating faaborthe part of the Goss Government
to destroy the Heiner Inquiry documents was thawauld allegedly "avert possible
industrial unrest.”

The unions knew about suspected child abuse

There are a number of critical factors in the sugsmons, and other events, that give rise
to an inescapable conclusion that certain uniorciafé of the QSSU and AWU who
wanted the material shredded to "avert possiblastithl unrest” were very aware at the
time that it contained evidence of suspected diidse.

For my part (representing the QPOA) | was totaliyaware at the time that evidence of
suspected child abuse was in the material. It ve@@mmentioned to me by Mr Coyne or
any other JOYC/QPOA members. The Queensland Tesidbeion (QTU) never raised

that prospect or suspicion in our joint discussiwhgn seeking access to the documents.

In Cabinet submission of 12 February 1990 at pafgestates the following in respect of
the plans to destroy Heiner Inquiry documents att ¢arly stage:

"CONSULTATION

4® There may well be legal implications on privatstitutions generating paper work about children \ah® wards of
the State. In that sense, if the carers are cdettamgents of the State to care for wards of théeS&Erown then the
records pertaining to that child may belong to 8tate and therefore protected pursuant to the gioms of the
Libraries and Archives Act 1988hd other relevant pieces of law.
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9. Discussions have been held with the Queensktatk Service Union
and the Queensland Professional Officers' Assamathoth of which have
members affected by the investigation. Neither riias raised any
specific objections to the prosposed course obacti

That is a gross distortion of the facts. On 19 aaynd990 | was called to an urgent "off-
the record" meeting at Ms Matchett's request. ¥ waneeting, in reality, of no official
standing other than to meet and discuss a prolilamatould be resolved, insofar as the
QPOA was concerned, at another formal meeting afterussing matters with our
membership ie Mr Coyne and Ms Dutney at the veagtle

Ms Janine Walker, then QSSU Director of IndustRalations also attended the meeting
representing the Youth Workets.

At the meeting Ms Matchett indicated that she hadrssiderable problem on her hands
concerning the Heiner Inquiry and documents geadrahe indicated that the Inquiry
was to be terminated, and that she had the redortisr possession. The documents
were presented as having no value and disposheaf tvas discussed.

No union agreement to shred
Nothing whatsoever was agreed as to allow the sd&ide Cabinet "consultation”

comment to be put to Members of State Cabinet dfdi#ruary 1990, and signed off by
Minister Warner on 5 February 1990

Moreover, Mr Coyne, through his internal sourcesyt of the meeting and called me
to a meeting with him and Ms Dutney the followingyd The outcome of that meeting

was that he wanted access to the original compglaattthe very least, and instructed me
to pursue that course of action. | gave him my cament that there would be no more

"off-the record” meetings, and that | would seekess to the material.

| phoned Ms Matchett immediately and informed Mt i would not participate in any
further "off-the-record” meetings. Following théhe QPOA lodged an official request
dated 29 January1990 that access to the origimaplkeonts was required by force of
law.

At no time did | give her approval, on the QPOAebdlf, to shred the evidence

Furthermore, on 23 February 1990, | met personaitih Ms Matchett (withessed by
DFSAIA Industrial Relations senior official Ms S@rook) in her office and formally
told her that the QPOA was seeking access to igaal complaints and the parts of the
Heiner Inquiry transcripts relating to Mr Coyne guant to Public Service Management
and Employment Regulations 46 and 65

%0 At that time the vast majority of JOYC Youth Workavere members of the QSSU, while the AWU had reoritiy.
QPOA and QTU members were only the managerial ataffother professional staff.
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Acting as a spokesperson for the QPOA and &TUinformed Ms Matchett at the

meeting that both unions would join Mr Coyne in b@urt action if access out of court
wasn't granted in order to gain access to the aekedocuments. We went on and
discussed a possible outcome of the foreshadowgaltion.

That meeting and request for the records was coafirin writing by the QPOA on 1
March 1990.

In other words, two unions with JOYC members hie QPOA and QTU - never, at any
stage, wanted the documents destroyed.

The other two unions, the QSSU and AWU represerttiegYouth Workers obviously

did not share that view. It is suggested that argsgure from those unions, overt or
behind the scenes, to destroy the Heiner Inquirgud@nts opens up very serious
guestions relevant to the considerations of thigiilty. There can be no doubt that the
union officials (in particular Ms Walker of the Q8¥knewabout the suspected child
abuse at the Centre because their close relatpmegith their respective membership
who had successfully agitated to establish the ételnquiry in order to report the

unacceptable goings-on at the Centre.

With that state of knowledge it was totally inapmiate for anyone, including union

officials like QSSU Industrial Relations DirectorsMNValker and possibly others, to
agree that the Heiner Inquiry documents be shredogaotect its membership from

legal action because it aided in covering up suspechild abuse against children in the
care and protection of the Crown.

The removal of Mr Coyne from the management of JOW&y have suited both QSSU
and AWU memberships, but it did nothing whatsoetgemproperly and thoroughly
address what had gone on at the Centre beforatjoery was established.

The Minister must have known

The state of Minister Warner's knowledge aboutdhgpected child abuse going on is
relevant. It can be easily confirmed. It is notdibde to believe that Youth Workers or

their unions or officials did not speak with her emhshe was Shadow Opposition
spokesperson for Family Services in late 1989. dldyt | spoke with her on several

occasions about industrial matters going on in Bepent of Family Services before she
took office on 2 December 1989. That is legitimattead and butter politics in a vibrant
democracy, and Ms Warner was an experienced pailitiwith strong connections in the

welfare field and unionism.

In The Queensland Timed Monday 9 April 1990 (p5) in an article repogion two
JOYC escapees, a spokesperson for Minister Waaingios her behalf:

1 QTU sent letters dated 27 February and 19 Mar& k@eking lawful access to the documents. Ireiter dated 19
March 1990 it told Ms Matchett that "Legal measures to gain access to the material aymave to be takeh
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"A spokesperson for Family Services minister Anrenéf said that
centre had administrative problems and was overdexv

"This place needs a real clean up and it will getTihere have been on
going problems of a similar nature since the riotMarch last year," he
said.

Ms Warner visited the centre yesterday and hadedafor an urgent
report on the centre's problems.

"We've known of the problems at the centre forraylbme and when we
took over the ministry our first step was to app@mew manager which
we hoped would solve the problenigut problems do still exist,” the
spokesperson saidUnderline added)

Duty and conflicts of interest

Public sector unions and their officials have aifgged place in our system. They often
become privy to confidential or controversial inf@tion that others in the community
(with a vested interest) are never told about. tetbavorkplace delegates may find
themselves in a major conflict of interest positiwhen public duty and suspected
official misconduct or corruption impacts on theiork and career prospects as appears
to have occurred in this affair. It brings to beapleasant choices that may lead to
whistleblowing against the system.

By shredding the material as far as the QPOA antd @€&re concerned it would have
been, and was, industrially and legally provocatiaed remains so eight years after the
act. In other words the shredding as an optionepred by them would not have averted
industrial action as was suggested in the Cabudahsssions.

However, the shredding option was very acceptabl¢heé QSSU in particular, and
possibly the AWU. It is therefore axiomatic, thatless that option was adopted, it
would be the QSSU - and the AWU - who would havebarked on a course of
industrial unrest that so concerned the Governnaewt that threat must have been
conveyed to it out of my presence because there wer more joint QSSU/QPOA
meetings after 19 January 1990.

The unions divided

The JOYC unions, in effect, divided. The QPOA an@ilQwanted the documents
preserved, while the QSSU in particular and the AWéuted them shredded.

Of relevance to this Inquiry is who knowingly assdin the cover-up of suspected child
abuse against children in the care and protech®fGrown. Undoubtedly Ms Walker
knew, at all relevant times, that conduct of the saitlined in the Document 13 (and
hidden from public view for 6 years) was being auiged by Mr Coyne and carried out
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by either QSSU or AWU JOYC Youth Worker members amalld be in the Heiner
Inquiry documents.

And to reiterate, that if Ms Walker knew, so tod dilinister Warner and Ms Matchett
such is the inter-relationship in the world of balpolitics and trade unionism.

Departmental memoranda inculpating the Cabinet

This inter-relationship and the strong possibibfyurging by the QSSU to destroy the
documents, makes any evidence of communication degtvMinister Warner and Ms
Matchett highly relevant and should be accessed. donfidential CJC memorandefm
dated 11 November 1996 to Mr Mark Le Grand CJC dreof the Official Misconduct
Division from Chief CJC Complaints Officer Mr MicBbBarnes, he says the following
at page 4:

"While the authors (Messers Morris QC and Howarefamn from making
any findings of guilt in relation to Cabinet on tlasis that they are
unaware of the state of knowledge of these miisteoncerned,
memoranda from Matchett to Warner strongly sugtest the knowledge
which Messrs Morris and Howard deem sufficient twuipate the
departmental officers involved was shared by tHdipans who gave the
order to shred the Heiner documeifits

Recommendation 8:

| respectfully submit that this Inquiry pursuantite power under the Commissions |of
Inquiry Act 1950seek access from either the CJC or the Departofdramilies, Youth
and Community Care to the memoranda referred tohéen CJC highly confidentig
memorandum of 11 November 1996 and that they besrpadlic.

The Integrity of the Crown and unacceptable unionmterference

| submit that for any Government to adopt a unitategy which knowingly destroys

evidence of suspected child abuse of children Ielthe care and protection of the
Crown in one of its detention centre because ofifipn threats of industrial unrest by
the Crown employees who may have perpetrated theeafalbeit under instructions
from management); and (ii) any party political/umi@ffiliation considerations or

connections should be rejected and condemned.

%2 Tabled in State Parliament on Tuesday 25 Augug819
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Recommendation 9:

It is respectfully submitted that any trade unidfical who had specific knowledge ¢
the suspected child abuse being perpetrated agelmisiren held in the care arn
protection of the Crown at JOYC in late 1989, andowirged the shredding of t

Heiner Inquiry documents known to contain evidente¢hat suspected child abuse

prevent its public exposure be held accountabthddull extent of the law.

nf
d
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Recommendations

Recommendation 1:

It is respectfully submitted that Queensland's e&statchivist be called and publicly
examined over her role in this affair and be alldwe be cross-examination by other
interested parties. If it is found that the CJC&presentation of her role, being
unguestionablknownby her and other public officials for years, is moaccord with her
proper role pursuant to the Libraries and Archiget 1988 than the Commissioner may
wish to consider making appropriate recommendatmmsuant to Terms of Reference
3C and 3D(ii) against her and other public offisialith firsthand knowledge of the
shredding of public records containing evidenceusipected child abuse.

Recommendation 2

It is respectfully submitted that the disposal msses used by units of public
administration and other bodies when seeking agbrisom State Archives to destroy
public records be reviewed to ensure that an adablen checklist form (requiring
signature) incorporating all known information redet to the value considerations (ie
legal, administration, data, informational etc) @hiare used by archivists when
exercising their lawful discretion under the Libesrand Archives Act 1988 deciding
whether to retain or destroy public records.

Recommendation 3:

| respectfully submit that this alleged conductasserious that it cannot be ignored given
the central role of the Office of Crown Law playsthe public administration of the State
of Queensland. | further submit that pursuant tomgeof reference 3C, 3D(ii) and (iii) it
is open to conclude that then Crown Solicitor MmKeth O'Shea and Legal Officer Mr
Barry J Thomas (and others) displayed negligencenaaifeasance of the highest order
and should be held legally accountable to thedxiiént of the law.

Recommendation 4:

| respectfully submit that in light of compellingridence that pursuant to terms of
reference 3C, 3D (ii) and (iii) it is open to camdé that all members of State Cabinet of
5 March 1990, five of whom are currently senior Miars in the Beattie Government,
displayed negligence and malfeasance of the highrelsr and should be held legally
accountable to the full extent of the law.
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Recommendation 5:

Given their respective obligations under the Crahidustice Act 198and_Police Service
Administration Act 199Qto act, it is submitted that it is open for then@oissioner to
conclude that negligence on the part of certaircef§ of CJC and police, pursuant to
term of reference 3D(ii), can be established amrdeflore should be held accountable to
the full extent of the law.

Recommendation 6:

That the Commission pursuant to its powers undeibmmissions of Inquiry Act 1950
seek access the DPP's advice to the Borbidge Goeartrin respect of his considerations
concerning the findings of the Morris/Howard reparid that it be made public.

Recommendation 7:

That the Commission pursuant to its powers undeibmmissions of Inquiry Act 1950

seek access to all relevant documents associatedsegking and sending of Document
13 to the Senate Select Committee on Unresolvedstighlower Cases in July 1995
whose contents of suspected child abuse were kreimge 26 September 1989 but
hidden from public view for six years and neveredcon by the Goss administration in
the interests of justice for thopema facieabused children.

Recommendation 8:

| respectfully submit that this Inquiry pursuantite power under the Commissions of
Inquiry Act 1950seek access from either the CJC or the Departofdramilies, Youth
and Community Care to the memoranda referred tohé CJC highly confidential
memorandum of 11 November 1996 and that they besrpadlic.

Recommendation 9

It is respectfully submitted that any trade unidfical who had specific knowledge of

the suspected child abuse being perpetrated agelnlsiren held in the care and
protection of the Crown at JOYC in late 1989, andowirged the shredding of the
Heiner Inquiry documents known to contain evidente¢hat suspected child abuse to
prevent its public exposure be held accountabthdgdull extent of the law.
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Attachments

T he following public statement by the Australian ®og of Archivists went before the
Connolly/Ryan Judicial Review into the Effectiveaes the CJC in July 1997 and before
the Senate Committee of Privileges in January 189&ill remains public, unchanged
and relevant.

ATTACHMENT ONE :

THE 'HEINER AFFAIR'

A PUBLIC STATEMENT BY THE AUSTRALIAN SOCIETY OF
ARCHIVISTS 16 June 1997

BACKGROUND

The public unfolding of the complex sequence ofnev&nown as the 'Heiner Affair' has
been reported and reviewed in the press (espediily Weekend Independeand in
Queensland Government (Morris & Howard 1996) andaBe (Select Committee on
Unresolved Whistleblower Cases 1995) reports. illtwot be repeated here. The ASA
presents this public statement within the full eomtof the events of the Heiner Affair as
they have unfolded since 1989.

THE INTEGRITY OF THE PUBLIC RECORD

The operation of a free and democratic society ni@paipon the maintenance of the
integrity of the public record. Public records arekey source of information about
government actions and decisions. They providergisd evidence of the exercise of
public trust by public officials. This in turn helpensure public accountability and
protection of the rights of citizens.

In recent years there have been a number of iretan€ serious disregard for the
integrity of public records in Australia. Some exdes include those highlighted by
'W.A. Inc." Royal Commission, the 1994 destructa@nSpecial Branch records in New
South Wales and the so-called 'Heiner Affair' ine@usland. This trend is a matter of
profound concern to the Australian Society of Avistis (ASA) and should also be of the
gravest concern to society as a whole.

Archivists, as impartial and independent professi®nplay a vital role in defending the
integrity of public records. Cases such as the éteisffair highlight the fact that
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government archivists need statutory independench as that afforded the Auditor-
General.

The greatest threat to the integrity of the pubdicord is the unwarranted destruction of
important documents. The ASA strongly asserts teabrds should only be destroyed
when an archivist reaches a professional decidiah the financial costs of preserving
and maintaining access to the records are nofigdstoy their estimated ongoing utility,
value and significance. In other words, recordsuhonly be destroyed when they are
no longer required for the purposes of individeakporate or societal accountability and
reference. The process of disposal and destruofipablic records should be orderly. It
should be guided by established administrative gaces which in turn are based upon
internationally recognised archival principles.

THE 'HEINER AFFAIR'

The 'Heiner Affair' has revealed serious shortcg®im the management of public
records in Queensland at that time. A number griiBcant details relating to the case
have only come to public attention in recent monthsst particularly with the release of
a report to the Queensland Government of an irgegsdn into the affair by barristers
Anthony Morris QC and Edward Howard. It is the viefthe ASA that these revelations
have strengthened the case for new archival l¢gislavithin that State.

The Morris/Howard report reveals details of theecasich are deeply disturbing to the
archival profession in Australia. The report reproes a letter from the Queensland
Cabinet Secretary to the Queensland State Archdaséd 23 February 1990, which
requested the Archivist's approval for the desibncodf the records in question. The ASA
notes the conclusions of the Morris/lHoward repotticlw state that the disposal
authorisation issued by the State Archivist in oese to this letter was made in apparent
ignorance of the fact that the records were likedybe required for future legal
proceedings. This deliberate withholding of vitaformation necessary for a fully
informed disposal decision is inexcusable. The AsS#®nuously asserts that archivists
should not be treated as 'rubber stamps' by gowertsnwishing to rid themselves of
potentially embarrassing records. Records creaiodsmanagers must make available to
the archivist all pertinent information relating the ongoing legal/administrative
significance of records subject to disposal deteatons.

The ASA also wishes to place on record its absakjection of the argument which the
Queensland Criminal Justice Commission placed befme Senate Select Committee on
Unresolved Whistleblower Cases in 1995, to wit tahivists should only consider the
historical significance of records when reachindigposal decision. There are a wide
variety of factors which might inform a decisionrgtain or destroy a particular set of
records. These factors include, but are not lidhite the value of the records as evidence
of financial affairs and obligations and the vahfethe records as evidence relating to
citizen's rights. Any indication that records arely to be required in future legal
proceedings should, by itself, be sufficient juséifion to warrant the retention of the
records in question.
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The Australian Society of Archivists calls upon tQeieensland Government to enact
legislation which guarantees the future indepenéesicthe State Archivist, including
protection from political interference, in orderdnsure the integrity of the public record
in that State.

The ASA has adopted a general position paper onddstruction of records. The
position paper, which is available upon requestienpins all of the comments in this
statement. For further information please corkathryn Dan, President, ASA (ph: (06)
2621607; fax: (06) 2735081).

Adrian Cunningham

National Initiatives and Collaboration Branch
National Library of Australia

ph: 616/2621641

fax: 616/2734535

ATTACHMENT TWO :

On Tuesday evening 25 August 1998 in State Parlisnteembers of the new One
Nation Party moved a motion to expel the five semi@mbers of the Beattie minority
Government from the Chamber. Their motion folloveedfirmation in the content in the
unprecedented release of relevant Cabinet Submssdlmat all members of the Goss
Cabinet of 5 March 1990 were fully aware that theiridr Inquiry documents were
required for impending court proceedings at theetitimey ordered their destruction to
prevent their use in those proceedings. One N&zamhsupport for their view of possible
criminality involving the five senior Ministers iran opinion from senior counsel
confirming the view that all members of the Gosdi@et of 5 March 1990 may have
breached the criminal law and the official miscottdorovisions of the Criminal Justice
Act 1989

The One Nation motion was amended by the Oppo&tsimdow Attorney-General. He
called on the Parliament to recommission Messrsri®I@C and Howard to complete
their report now that the critical Cabinet Subnossof 5 March 1990 had been released
by Premier Beattie on 30 July 1998. The amendedomatas defeated 45-44, with the
Independent Member for Nicklin Mr Peter WellingtdhLA voting with the Beattie
Government.

The original One Nation motion was then put anctdifd 77-11.
In the course of the debate the Honourable the d#nifor Families, Youth and

Community Care and Minister for Disability Servidés Anna Bligh MLA delivered a
speech.
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Of particular relevance is her pointed mention bé tCabinet Register and her

determination to ensure that it was never pubkdgessed. It is relevant to point out that
in March 1998, acting on senior counsel's adviceerwlpreparing the grounds to

commence a private prosecution against all memiiie8tate Cabinet of 5 March 1990

over the shredding, my solicitor specifically sotuighnfirmation from the then Cabinet

Secretary to provide the names in the Cabinet Ragi$ all Ministers who attended that

meeting. Access was refused.

It should be noted that any continuing refusal ofess would make the initiation of
criminal prosecution difficult, if not impossible.

Against that background not fully comprehended mown by the general community,
and the substance of this submission includingfitegh opinion of Mr Greenwood QC
inculpating all members of State Cabinet of 5 Mat&0, the Honourable Anna Bligh
made the following speech.

"Hon. A. M. BLIGH (South Brisbane ALP) (Minister for Families, Youth
and Community Care and Minister for Disability Sees) (6.46 p.m. 25
August 1998)The motion before us tonight makes a series of s@npus
allegations serious allegations against five of wolleagues, serious
allegations that do not bring forward one shredesfdence against these
colleagues. It is time, as the Deputy Premier seidiall a spade a spade.
This has not been debated on the facts; this ifimgtmore than a
complicated, convoluted conspiracy theory a totaifyad conspiracy
theory. Far be it for me to ruin their grand consgay theory with some
facts, but | feel I am bound to put them on theréhere tonight.

".... It seems to me that, if one is going to havenspiracy theory, one
ought to do it properly. If one is going to haveanspiracy theory, one
really should have a totally mad one. One shouldehane that is
gloriously mad, one that is grandly, gloriously,rkiag mad and this one
bears all the hallmarks of that. Not only have merslopposite come in
here and made repugnant and malicious personakshur five Ministers,
they have made false and disgraceful attacks omentrand former
officers of my department. We do not mind so mi¢b. have broad
shoulders. We take a lot of flak and we will taketamore. But who else
has been dragged into this barking mad conspiradfto else is being
accused of communism, paedophilia and criminalvag®? None other
than the Crown law office, the Audit Office, thdicaf of the Information
Commissioner, the Director of Public Prosecutionbe Queensland
Police Service, the Criminal Justice Commission HrelFederal Senate!
| am disappointed here tonight. | had hoped to hiar full extent of this
conspiracy.

"l was hoping that we would hear tonight of thealwement of the United
Nations in this matter; that we would hear toniglout the involvement
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of the Vatican, the Pope and the entire Catholia€h around the world;
that we would know tonight at last the truth abthé involvement of the
ABC in this; about how Bananas in Pyjamas haver&dun this, and the
role of the Wiggles in this matter. But no! What lnave had tonight is
further nonsense about documents and documentd@naments.

"While we are on the subject of documents, theeel@ of curiosity from
One Nation members about the attendance registan f€abinet. | am
going to let the One Nation members into a seduedt so that they never
know who is there and who makes these dastardigides, at the end of
every Labor Cabinet meeting right throughout thes§&gpears and we have
restored the tradition the Premier eats the attemwaregister. | say to the
One Nation members: you will never get it. You ¢ake us to the
International Court of Justice and the attendanegister will remain in
the bowels of former Labor Premiers. It is parttioé austerity drive; we
do not get lunch.”

ATTACHMENT THREE .

A Statement of Policy issued in 1982 and distridutea Public Service Board Circular
No. 13/82 deals with Crown acceptance of "legabiliy" for actions of Crown
employees. It provides, inter alia:-

"It is recognised that many Crown employees haffecdlity and delicate
duties and functions and that in the diligent cargyout of them they are
exposed to claims of damages.

It is not desirable that such employees shoulddséricted in the carrying
out of their duties and functions by any fear ttredy may have to make
payment out of their own pockets in respect of @dayns arising out of
the due performance of these duties and functions.

The Crown will accept full and sole responsibifity all claims including
the cost of defending or settling them, in casesraskhe Crown employee
concerned has diligently and conscientiously endeead to carry out his
duties.”
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ATTACHMENT FOUR:

Opinion

On 30 July 1998, Premier Beattie tabled the Godsinéa documents relating to the
Heiner Issue.

These documents have been considered by me, anddnailiar with the Heiner issue.

My overall opinion is that the Goss Cabinet in I199s aware at the time, that the
relevant documents gathered by retired Magistragméd, were required as evidence
for Judicial proceedings when Cabinet and the Crovas being threatened by Mr.
Coyne and his representatives. Premier Beattiedbaged the ALP cabinet knew of
this.

Messrs. Morris QC & Howard in their Report to Rarlent dated 8 October 1996,
advised all Members of Parliament that to obtaiaséh Cabinet Minutes, a public
Inquiry would be necessary to gain access to tdesements, and to take testimony
from members of State Cabinet who participated ha tlecision to shred these
documents on 5 March 1990.

1 would particularly refer to Part C of the Morri& Howard report —
RECOMMENDATIONS - under section “Likelihood of Fudr Evidence Being
Brought to Light” - Para, 13 on Page 212.

Furthermore Para. 14 identifies and clarifies tretain individuals are now potentially
implicated in the commission of criminal offences“official misconduct”. Messrs.

Morris QC & Howard consider it is “open to concliddat criminal offences or
“official misconduct” were committed. In other wardfrom the evidence Morris &
Howard have seen, there is mima facie caseof such offences and “official

misconduct” having been committed.

In summary, Five Cabinet Ministers of the Goss @abremain in Parliament today,
and are Crown Ministers of the Beattie Governmé&hie Cabinet Minutes tabled by
Premier Beattie, now tend to support the propasitivat these Ministers may have
committed criminal offences and “official miscomduwithin the meaning of the
Criminal Justice Act.

R.F.Greenwood QC
SYDNEY - 21 AUGUST 1998
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Addendum

ADDENDUM ONE

The fresh revelations contained in Cabinet Subssi 19 February 1990 could hardly
be more serious. It demonstrates that all membleBate Cabinet from as early as the
aforesaid datknewthey were dealing with documents of undoubted lgghle.

It can no longer be credibly said that the Cabletter of 23 February 1990 to the State
Archivist and subsequent approval to destroy tieerds on the same day was written in
good faith. That process has been constantly usea shield to charges of illegality
associated with the shredding. Any assertion thlatnambers of State Cabinet were
unaware of the legal demands on the material istgpreat the time their letter went to
State Archivist has no foundation in fact.

Additionally, at the time of signing off the Cabtrg&ubmission on 13 February 1990, it is
incontestable that the Government had in its pegses letter dated 8 February 1990
from Mr Coyne's solicitors seek access to certairtspof the Heiner Inquiry transcripts
relating to Mr Coyne (and Ms Dutney), and acceshéooriginal complaints pursuant to
legally enforceable Public Service Management antgplByment Requlation 65The
Government also had in its possession a letterdd2®January 1990 from the QPOA
seeking access to the original complaints (copfewtoch were in the Heiner Inquiry
documents) on behalf of Mr Coyne (and Ms Dutney).

The following day 14 February 1990 - when unquestidy the Cabinet Minute would
still be in the Department's possession - Mr Cayselicitors phoned DFSAIA Acting
Director-General Ms Matchett's Executive Officer Whevor Walsh and served notice on
the Crown that it was fully committed to court actiunless access was granted out of
court pursuant to his rights under Public Serviceanikbement and Employment
Requlation 65Mr Walsh faithfully recorded the phone conversatin a memorandum
dated 14 February 1990 which Ms Matchett later r@ad initialed. In his key position,
he also had firsthand knowledge of all DFSAIA Caisubmissions.

The phone conversation was confirmed in writing My Coyne's solicitors on the
following day 15 February 1990.

-000-
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