THE HEINER AFFAIR

Alleged Prima Facie Criminal Counts

COUNT 57

Section 87 of the Criminal Code - Official Corruption in regard to the
Conduct of certain officials of the Queensland Crime Commission in respect
of their handling of the allegations by one Kevin Lindeberg and related

matters at certain material times.

That on divers dates between the thirteenth day of December 2001 and the
thirty-first day of December 2001, at Brisbane in the State of Queensland,
one Timothy Carmody, to the extent of his involvement, being a holder of
office in the Queensland Crime Commission [QCC], pursuant to the Crime
Commission Act 1997 at material times, did corruptly confer an advantage
on another in respect the handling of allegations by one Kevin Lindeberg by
failing to act honestly, impartially and in the public interest. That is, one
Timothy Carmody:

(1) following the lodgement of a complaint by Mr. Kevin Lindeberg on 13
December 2001 with Timothy Carmody, did fail to establish a QCC file
and to investigate, pursuant to a standing reference under section 47(6)
of the Crime Commission Act 1997, an incident of criminal paedophilia
concerning the alleged sexual assault of a 14 years and 4 months old
female inmate of the John Oxley Youth Detention Centre at the Lower
Portals, Mt. Barney during a supervised bush outing on or about 24 May
1988.

SUMMARY OF COUNT 57
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57.1

57.2

57.3

57.4

57.5

57.6

The accused, His Honour Justice Timothy [Tim] Carmody SC, is currently
a judge of the Commonwealth of Australia’s Federal Family Court in
Brisbane. He was appointed to the post by then Commonwealth Attorney
General the Hon Daryl Williams QC on 7 July 2003. At the material time in
this matter concerning His Honour’s conduct, namely, from early November to
31 December 2001, he held the position of Commissioner of the Queensland
Crime Commission [QCC] pursuant to Division 2 of the Crime Commission
Act 1997.

On 1 January 2002, the QCC and CJC amalgamated under the Crime and
Misconduct Commission Act 2001 to become the Crime and Misconduct
Commission under the chairmanship of Mr. Brendan J. Butler AM SC.
Commissioner Carmody SC returned to the private bar while Assistant Crime
Commissioner John Callanan joined the CMC.

The amalgamation date of both bodies is a relevant factor in this
bracket of the submission.

Given His Honour's status as a judicial officer, other relevant considerations
may have to be exercised in a similar manner as is suggested concerning
other judicial officers mentioned in this audit [i.e. Her Honour Justice
Catherine Ena Holmes of the Queensland Court of Appeal, Her Honour Judge
Julie Maree Dick SC of the Queensland District Court, and their Honours
Michael Allen Barnes [State Coroner and Magistrate] and Magistrate Noel
Francis Nunan of the Queensland Magistracy] in respect of the existence of
“judicial misconduct” albeit before his appointment to the Bench.

We make no adverse submissions or inferences against His Honour Justice
Carmody SC in respect of the performance of his judicial duties on the Federal
Family Court Bench.

Out of respect for the Judiciary, we shall refer to His Honour in this matter in

his former public office of Crime Commissioner.

Duty to act honestly, impartially and in the public interest

57.7

Commissioner Carmody SC was appointed to his position pursuant to section
14 (1) (2) (4) (5) and (7) of the Crime Commission Act 1997, and was also
subject to the relevant provisions of the Criminal Justice Act 1989 and
Public Sector Ethics Act 1994 to act honestly, impartially and in the public
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57.8

57.9

57.10

57.11

interest in the performance of his statutory duties, and not advantage
another.

Commissioner Carmody SC was the chairman of the QCC management
committee Pursuant to section 39 (1) of the Crime Commission Act 1997.
The QCC was established by the Borbidge Queensland Government in 1997. It
came into force on 1 December 1997. Its creation came about after the
extraordinary closure of the Connolly/Ryan Judicial Review into the
Effectiveness of the CJC by Queensland Supreme Court Justice James
Burrows Thomas AM’s ruling in August 1997 of ostensible bias, [Re
Carruthers v Connolly, Ryan & A-G. [1997] QSC 132 (5 August 1997)] and
the Queensland Government’s desire to have a standing Commission
dedicated to the investigation of (a) criminal paedophilia; and (b) major and
organised crime, additional to the CJC’s function concerning the investigation
of official misconduct, and the Queensland Police Service’s function
concerning “general” crime.

All the agencies were obliged to work together cohesively to maximise the use
of public resources in the common cause of eradicating crime and protecting
the community. The QCC’s creation also coincided with the establishment of
the Queensland Children’s Commission under Commissioner Norman
Alford.

Section 4 (1) of the Crime Commission Act 1997 - Objects - defines them,
relevant to this matter, as thus: The objects of this Act are to provide for —
(a) the establishment of a permanent crime commission to investigate
criminal activity referred to it and, in particular, criminal paedophilia and
major and organised crime.

At all material times, Commissioner Carmody SC was an officer of the court
and bound by his associated paramount duties as were expressed on 29
January 2007, Queensland’s Chief Justice the Honourable Paul de Jersey AC,
when speaking at an admissions ceremony in the Supreme Court of
Queensland. His Honour said: “...The English jurist Lord Maugham described
lawyers some decades ago, and his words are as apt today, as "the
custodians of civilisation, than which there can be no higher or nobler duty”.

This is not empty grandiloquence: you do, now, become part of the

mechanism which gquards the Iynchpin of our civil society, the rule of
law, and ou _must take that responsibilit seriously. What
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distinquishes a profession is an ideal of public service. What
distinguishes the legal profession is the lawyer’s predominant duties
to the law and the court: you now undertake faithfully to maintain the
existing law and assist in its enforcement; and while you are bound to
do your best to advance the interests of your clients, you are subject
to at least a very strict negative duty, to refrain from obstructing the

administration of justice by deceiving the court. We expect much of
you: integrity, legal understanding, sound judgment, practical wisdom, and

not the least, moral courage — we expect this depth of character and learning
so that you will best serve the people who will depend on your expert
capacities for the resolution of their difficulties.” [Underlining and bold added]

A standing reference for the QCC to investigate allegations of criminal

paedophilia

57.12

57.13

It is relevant to look at the meaning of “criminal paedophilia” as defined in
section 6 (1) of the Crime Commission Act 1997 which states “criminal
paedophilia” means activities involving (a) offences of a sexual nature
committed in relation to children; or (b) offences relating to obscene material
depicting children; (2) It is immaterial whether the offence is committed in
Queensland or elsewhere if the offender or the child is ordinarily resident in
Queensland. Section 46 (7) of the Crime Commission Act 1997 - referrals
to QCC - states: "“Despite this section, QCC is taken to have a standing
reference from the management committee to investigate criminal
paedophilia.”

Mr. Lindeberg took the view that once the alleged incident of the sexual
assault of the 14-year-old minor [i.e. allegation of pack rape] on the 24 May
1988 bush outing had been made public [See The Courier Mail 3
November 2001 pages 3 and 14 by journalist Mr. Bruce Grundy; ABC
Radio 612 4QR interview between presenter Mr. Stephen Austin and
“Michael” (a.k.a. Mr. Michael Roch former senior JOYC Youth Worker);
and The Courier-Mail 8 November 2001 confirming that Mr. Heiner
was aware of the alleged sexual assault incident during the course of
his inquiry because he asked a witness about it [i.e. Mr. Michael

Roch] by journalist Mr. Bruce Grundy], and because of its connection to
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57.14

[child abuse] matters brought before the Heiner Inquiry and the related
subsequent destruction of that probative evidence by order the Executive
Government of Queensland to (i) prevent its use in judicial proceedings; and
(ii) prevent its use against the careers of certain staff at the JOYC, then the
QCC had jurisdiction to hear a complaint made by him the heading of “major
crime.” At that time, Mr. Lindeberg took the view that rape fell into

the category of “major crime”, not “criminal paedophila.”
On 12 December 2001 Mr. Lindeberg phoned the QCC to arrange an urgent

meeting with Commissioner Carmody SC. Mr. Lindeberg learnt that he was on
holidays. His secretary said that she would contact him over the request, and
within the space of 10 minutes, a meeting was arranged for the following day
at 1.30pm at Unisys House, Toowong, QCC’s Head Office.

The Lindeberg Complaint to the QCC on 13 December 2001

57.15

57.16

The meeting between Commissioner Carmody SC and Mr. Lindeberg was held
on Thursday 13 December 2001 in the QCC’'s conference room. It lasted
approximately 90 minutes. It was not witnessed. Mr. Lindeberg lodged a
complaint under section 4(1)(a) of the Crime Commission Act 1997.

His complaint concerned the following: (@) the major crime of pack-rape of a
14-year-old Aboriginal girl occurred at the John Oxley Youth Detention Centre
sometime in 1988 while she was held in the care and protection of the Crown
by court order; (b) it was open to conclude that the pack-rape was not
properly investigated at the time by the police thereby leaving the crime still
open to prosecution as no time bar existed on the crime of rape and,
therefore, also leaving certain police officers and public officials who had
knowledge of the incident open to covering up a major crime by obstruction of
justice; (c) the CIJC’s recent investigation of the pack-rape incident [as
reported in its media release of 16 November 2001] gave rise to more serious
questions than it answered by its false claim that the incident was
investigated "..at the time” as if to suggest that it was done immediately
when it was known the passage of three days had occurred; (d) it was open
to conclude that the pack-rape was covered up at the time using the
suggestion that the girl’s mother, in 1988, would not press charges because

the alleged rapists were indigenous when (i) it was not the mother’s duty to
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do so because her daughter was a minor at law and in the care and control of
the Crown at the time of the incident; and (ii) the mother had since claimed
that she was not informed about the pack-rape at the time, and had she been
told, she would have insisted on charges being laid; (e) it was open to
conclude that certain public officials within the DFS were derelict in their duty
of care to the 14-year-old Aboriginal girl pursuant to the provisions of the
Children’s Services Act 1965 and therefore may have engaged in official
misconduct by knowingly covering up a major crime; (f) evidence of this
major crime was provided to Mr. Noel Heiner during the course of his 1989/90
Inquiry into JOYC's management, and that it was therefore open to conclude
that certain public officials [elected and appointed] were aware of this fact
when assuming responsibility for his evidence upon the termination of his
Inquiry on 11 February 1990; (g) in light of those new revelations, clearly
indicating that evidence of the major crime of pack-rape was gathered by Mr.
Heiner during his Inquiry, it was therefore now open to conclude that the
subsequent shredding of his Inquiry documents by order the Executive
Government of Queensland on 5 March 1990 may have knowingly covered up
a major crime and perverted the course of justice [not to the exclusion of
other possible illegal consequences flowing from the shredding relevant to the
facts confronting the Executive Government and others at the time in regard
to other legal demands being made on the records in question] based on the
state of knowledge at the time, and reasons publicly stated by then Minister
for Family Services and Aboriginal and Islander Affairs, the Hon Anne Warner
to Parliament, which were: (i) the inquiry had ceased and no report would be
produced, therefore there was no further need for the material; (ii) all parties
involved in the inquiry would be assured that any evidence gathered would
not be used in future deliberations or decisions. This applied to Mr. Coyne as
well as to all other staff members; and (iii) disposal of the material reduced
the risk of legal action against any party involved such as Mr. Heiner and
Youth Workers employed in caring for children at the John Oxley Youth
Detention Centre [See State Hansard 18 May 1993 p2871]; (h) the
disbursement of public monies in the sum of $27,190 in accordance with
certain terms in a Deed of Settlement dated 7 February 1991 between the
State of Queensland and Mr. Peter William Coyne, JOYC manager at the time
of the [alleged] pack-rape and who had knowledge of it, was deliberately
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57.17

57.18

designed for the unlawful purpose of covering up a major crime because the
Deed required Mr. Coyne’s [and the State of Queensland’s] lifetime silence in
respect of not publishing [information about] all events leading up to and
surrounding his relocation from the Centre; (i) the involuntary retrenchment
of Mr. Peter William Coyne on 7 February 1991 in prima facie breach of
section 28 of the Public Service Management and Employment Act 1988
and the Income Tax Assessment Act 1936 may have been motivated by
agreement between certain public officials and the Executive Government of
Queensland, extending to the misleading of His Excellency the Queensland
Governor Sir Walter Campbell AC QC to sign [unwittingly] a false and
misleading Executive Council Minute to effect the fraudulent involuntary
retrenchment and unlawful disbursement of approximately $80,000 of public
monies, in order that Mr. Coyne’s services could be terminated while
permitting a major crime committed under his management of the John Oxley
Youth Detention Centre to go unaddressed.

Mr. Lindeberg provided the following supporting material: (a) the Lindeberg
Petition tabled in the Queensland Legislative Assembly on 27 October 1999
and related correspondence with Queensland Premier the Hon Peter Beattie
MLA; (b) the Robert F. Greenwood QC submission to the Australian Chapter
of the International Commission of Jurists [IC]] dated 25 April 2000; (c)
the Greenwood QC submission dated 9 May 2001 to the Australian Senate
outlining the Lindeberg Grievance in which it was suggested that both the
Queensland Government and the CIJC may have misled the Senate and
obstructed justice when the Heiner Affair came before it in 1995, 1996 and
1997/98 concerning (i) the destruction of evidence matter; and (ii) the
deliberate concealment of known abuse of children at JOYC; (d) his
submissions to the Forde Commission of Inquiry into Abuse of Children
in Queensland Institutions and related correspondence with counsel
assisting, Ms. Catherine Ena Holmes, who had since been appointed by the
Beattie Queensland Government to Supreme Court of Queensland Bench.

He also provided two submissions to the Office of the Information
Commissioner for examination within the context of this request for a
referral: (a) His submission to former Information Commissioner Frederick
Albietz dated 12 May 1999 on a matter of apprehended bias giving rise to

suspected official misconduct concerning himself and others within his Office
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57.19

57.20

for failing to report suspected official misconduct to the complaints section of
the CIJC pursuant to his obligation under section 37(2) of the Criminal
Justice Act 1989 [See File Ref: S3/99 REM]; and (b) his submission to
[new] Information Commissioner David ]. Bevan dated 14 November 2001
[on the File Ref S3/99 REM] addressing the unacceptable manner in which
both he and his staff handled his application which involved the serious
charge of apprehended bias giving rise to suspected official misconduct,
obstruction of justice, and a failure to comply with section 37(2) of the
Criminal Justice Act 1989. [At the time Information Commissioner Bevan
had not yet responded to this letter].

Mr. Lindeberg stated his concerns regarding the CIC’s protagonist status, and
the “tainted” make-up of the QCC Reference Committee involving: (i) CIC
Chairperson Mr. Brendan Butler SC; (ii) Queensland Police Commissioner Mr.
Robert Atkinson; (iii) PCIC Chairperson Mr. Geoff Wilson MLA; and (iv) PCIC
Deputy Chairperson the Hon Howard Hobbs MLA. He cited Livesey v New
South Wales Bar Association [1983] 151 CLR 288 per Mason, Murphy,
Brennan, Deane and Dawson 1] at 294-294 as a relevant authority.

Mr. Lindeberg suggested to Commissioner Carmody SC that the following
option may be available to him: (a) in the first instance, in any associated
deliberations, automatic disqualification should apply to QCC Management
Committee members allegedly tainted by apprehended bias and/or
prejudgement, namely: CIC Chairperson Mr. Brendan Butler SC; Queensland
Police Commissioner Mr. Robert Atkinson; PCJC Chairperson Mr. Geoffrey
Wilson MLA; and PCIC Deputy Chairperson the Hon Howard Hobbs MLA; and
then; (b) in accordance with the doctrine of necessity, the remaining
members of the QCC management committee might consider that owing to
the complaint’s seriousness and because (i) the makeup of their committee
may have been so compromised and depleted; and (ii) the time constraints
on the QCC owing to its closure on 31 December 2001, that, via his
[Commissioner Carmody SC] good office, an extraordinary referral to his
accountable Minister, Police and Corrective Services Minister the Hon Tony
McGrady MLA be made, recommending that a Special Prosecutor with
appropriate powers, resources and sufficiently wide terms of reference to
cover all aspects of this Affair be appointed to: (a) independently investigate

and hold public hearings; (b) prosecute where sufficient evidence existed;
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and (c) make recommendations to changes in the law where required, and to
the structure of the governance of Queensland flowing out of those matters
involving prima facie major crime and relevant criminal activity thereby
restoring integrity and public confidence in Queensland’s criminal justice and
public administration systems so that such systemic wrongdoing and abuse of
office might not happen again or be corrected sooner; and (iii) make a
reference to the QCC, within its limited time constraints before closing on 31
December 2001, whereupon he and/or a QCC agent might suggest an
appropriate manner in which the matters could be properly and independently
advanced and resolved.

57.21 Mr. Lindeberg claims that Commissioner Carmody SC said at the

meeting that (a) he did not intend remaining a bystander in the
matter any longer; and (b) he would endeavour to obtain a reference

from the QCC Reference Committee before the QCC’'s jurisdiction

ceased at midnight on 31 December 2001 in order to establish an

inquiry.

The QCC’s Response of 19 December 2001

57.22 On 19 December 2001, Assistant Commissioner Mr. John Callanan wrote to
Mr. Lindeberg inter alia informing him that (a) the alleged sexual assault
incident fell within the definition of “criminal paedophilia” under section 6(1)
of the Crime Commission Act 1997; (b) under section 46 (7) of the Crime
Commission Act 1997, the Commission had a standing reference to
investigate all instance of real and/or suspected criminal paedophila; (c) it
would be impracticable for a request to be made by the Crime Commissioner
to the QCC management committee for the referral of a major crime to the
QCC for investigation, assuming that the Crime Commissioner was minded to
seek such a referral, indicating that since the inception of the QCC in 1998,
there had been no requests for a referral by the Crime Commissioner himself
to investigate a matter of major crime, and if such a request had been made,
it would not be made lightly or without extensive preliminary inquiries into
the matter in question; (d) the Crime Commissioner had no statutory
authority to make “an extraordinary referral to the responsible minister [who

was the Queensland Premier, not the Minister for Police], and under the
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57.23

11

circumstances he suggested that Mr. Lindeberg renew his request to the CMC
once it became operational on 2 January 2001.

Relevantly, Assistant Crime Commissioner Callanan then admitted the
following "“...in addition to constituting a major crime, the alleged rape of a

fourteen year old girl would fall within the definition of “criminal paedophilia
in section 6 of the Crime Commission Act. Under section 46(7) of the Act,

QCC is taken to have a standing reference from its management committee to
investigate criminal paedophilia. However, by virtue of section 355(2) of the
Crime and Misconduct Act 2001, the standing reference ends upon the

repeal of the Crime Commission Act. Accordingly, for practical purposes, any
investigation of criminal paedophilia undertaken by the CMC, after 1 January
2002 will first need to be the subject of a specific reference from the CMC
Crime Reference Committee.” [See the Bishop Report p85 Point 3.125]

The Lindeberg’s final response of 21 December 2001 to the QCC

57.24

57.25

On 21 December 2001 Mr. Lindeberg replied to Assistant Commissioner
Callanan. He hand-delivered his letter to QCC Head Office and was told that
he [Callanan] was on holidays also. Mr. Lindeberg insisted to QCC officer Mr.
Ian Thomas that both Commissioners receive a copy immediately. On 24
December 2001, Mr. Thomas confirmed that copies of Mr. Lindeberg’s letter
of 21 December 2001 had been provided to Commissioners and, in the case
of Commissioner Carmody SC, he had also been faxed a copy of Assistant
Commissioner Callanan’s letter of 19 December 2001.

The following matters of relevance were therefore drawn to the attention of
both Commissioners on 21 December and no later than 24 December 2001,
some 7 days before the QCC’s responsibilities at law ended by repeal of the
Crime Commission Act 1997 at midnight on 31 December 2001. Inter alia,
they were: (@) his initial approach to the QCC sought a referral from its
management committee to have the Heiner Affair investigated by the QCC in
light of new evidence published in The Courier-Mail by journalist Mr. Bruce
Grundy which Mr. Lindeberg held to have enlivened the QCC'’s jurisdiction
under the meaning of “major crime”; (b) it was now clear that the new
[alleged pack rape, Heiner affair related] evidence enlivened the QCC's

jurisdiction on “criminal paedophilia” within its meaning under section 6 of the
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